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The Future of 
Setting Bail

Rebecca Glisan
TJCTC Staff Attorney

•Mental Health Warrants and Assessments Are 
Not Covered In This Class

•For more info/details on magistration
procedures, see our Magistration Deskbook: 

•https://www.tjctc.org/tjctcresources/Deskbooks.
html
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“Setting Bail 
Amounts”

by Rebecca Glisan 
Winter 2017 
Newsletter 

What is the 
goal of bail? 

•Show up to 
court

•Safety of 
community
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Bail law changes will come

It was close to passing this session

The new laws would have created 
pretrial release programs

JPs need to be leaders in state 

How might our traditional way 
of looking at bail be failing us?
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High Bail

If stay in custody, expensive for the 
County 

Keeps the indigent from the same 
rights as others

Bond Conditions

More is not 
always better

Can burden the 
defendant and keep 

them from focusing on 
non-criminal behavior 

and appearance
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What 
does 
research 
and data 
show? 

Traditional 
approach to bail 

can be less effective

Consensus across 
political spectrum 

Multiple studies found that money bonds and too 
many conditions are not effective in getting 
people to appear or to keep them from 
committing offenses.
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• “…higher secured 
bond amounts are 
associated with more 
pretrial incarceration 
but not more court 
appearances.”

• “When released 
defendants fail to 
appear, unsecured 
bonds offer the same 
probability of fugitive-
return as do secured 
(including surety-
only) bonds.”

Unsecured Bonds: The as Effective and Most Efficient Pretrial Release Options; Pretrial Justice Institute; Michael 
R. Jones, October 2013

“The findings from this study provide strong evidence that the type of 
monetary bond posted does not affect public safety or defendants’ 
court appearance, but does have a substantial effect on jail bed use. 
Specifically, when posted, unsecured bonds (personal recognizance 
bonds with a financial condition) achieve the same public safety and 
court appearance results as do secured (cash and surety) bonds.”

Unsecured Bonds: The as Effective and Most Efficient Pretrial Release Options; Pretrial 
Justice Institute; Michael R. Jones, October 2013
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• “In reality, the majority of people arrested and 
released before trial don’t need supervision beyond 
court notification. … but too often judges … heap on 
extra conditions to give the perception of safety. 

• This goes against the well-known Risk Principle and 
backfires by unnecessarily imposing too many 
restraints on the liberty of those who are accused, 
but not convicted, of a crime, increasing their 
likelihood of pretrial failure.”

• Understanding the Risk Principle: How and Why Correctional Interventions Can Harm Low-Risk 
Offenders; by Christopher T. Lowenkamp and Edward J. Latessa, University of Cincinnati for the  
U.S. Department of Justice National Institute of Corrections; 2004

‘Risk 
Principle’

“Simply stated, the risk principle 
indicates that offenders should 
be provided with supervision 
and treatment levels that are 
commensurate with their risk 
levels.”

“Risk assessment is now 
considered the cornerstone of 
effective correctional 
intervention”
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•“High-risk defendants in Kentucky get 
one contact (by phone or in person) 
per month, court notification, and 
compliance verification.
• Even with supervision this minimal, 
high-risk defendants only get 
arrested 14% of the time while on 
pretrial release and 79% show up for 
court when scheduled.”

• Guest blog by Charlotte McPherson Manager, Pretrial Services, State of 
Kentucky

Study on 
effectiveness 
of court date 
notification 
to ensure 
appearance

6 states for 30 
years

Notification 
methods:

1. “live” callers 
(volunteers /paid staff) 

call defendants to 
remind of court dates

2. an automated 
calling system

3. notification 

letters or post cards 

4. a combination of 
notification letters and 

phone calls 

All studies found 
court date 

notifications 
result in less FTAs

State of the Science of Pretrial Release Recommendations and Supervision; 
Marie VanNostr and, Ph.D., Luminosity Kenneth J. Rose, Luminosity Kimberly 
Weibrecht, J.D., Crime and Justice Institute at Community Resources for 
Justice; June 2011; Pretrial Justice Institute
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What is our Texas law?

Definition of Bail

Bail is the security given by the accused that he will 
appear before the proper court and answer the 

accusation brought against him. 

Art. 17.01, Code of Criminal Procedure
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JPs
magistrate 
60% of TX 
felonies

Why how we decide to handle bail 
is so important!

Setting Bail

•After providing the 15.17 warnings, the magistrate 
shall allow the person arrested reasonable time and 
opportunity to consult counsel. 

•After providing an opportunity to consult counsel the 
magistrate shall, after determining whether the 
person is currently on bail for a separate criminal 
offense, admit the person arrested to bail.
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Setting Bail on Out of County Arrests

On any out-of-county arrest warrants (not fine-only) 
the magistrate shall set bail and immediately transmit 
the bond to the court that has jurisdiction of the 
offense. 

Art. 15.18, 
CCP

If the defendant fails or refuses to make bail, the 
magistrate must immediately notify the sheriff of the 
county where the offense occurred. That county has 
10 days to pick up the defendant.

Art. 15.19, 
15.20, CCP

May a Peace 
Officer Set Bail?

• A peace officer has authority “to take of the defendant a bail bond.” -
Arts. 17.20-17.22

• But “taking a bail bond” is not the same as “setting bail,” which is a job 
for the magistrate, not the peace officer

Att’y Gen. Op. No. JM-1217 (1990); Hokr v. State, 545 S.W.2d 463 (Tex. Crim. App. 1977) 
(“officer’s authority to set the amount of bail is limited to situations in which no 
magistrate is available, or in arrests pursuant to a warrant in which the proper 
magistrate . . . is unavailable.”)
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Setting Bail - Purpose

• The purpose of bail is to obtain the release of the 
defendant from custody and to secure the defendant’s 
presence in court at the time of trial. 

Ex parte Milburn, 8 S.W. 3d 422, 424 (Tex. App. – Amarillo 1999, no pet)

Bail shall be sufficiently 
high to give reasonable 

assurance that the 
defendant will appear. 

Bail is not to be used as 
an instrument of 

oppression

Nature of the offense 
and the circumstances 

to be considered

Ability to make bail is to 
be considered, and 

proof may be taken on 
this point.

Safety of a victim and 
the community

Rules for setting bail (Art. 17.15, CCP)
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• Individualized, affordable bail is not a new 
concept:

• - Before the US existed, English courts required 
that bail be set on an individualized basis based 
on the financial ability of the defendant. 

• -When the king’s sheriffs issued bail that was too 
high to be paid, the prohibition on excessive bail 
was created in the English Bill of Rights, which 
was then incorporated into the U.S. Constitution 
in the Eighth Amendment. 

• -As both the Supreme Court and D.C. Circuit held 
in 1835, “to require larger bail than the prisoner 
could give would be to require excessive bail, and 
to deny bail” in violation of the Constitution. This 
was the understanding in America for more than 
100 years after the Founding.

Cato at liberty; Even Poor 
People Should Be Allowed 
to Make Bail; By Ilya 
Shapiro and Devin Watkins; 
August 10, 2017

4 Types 
of Bail

Cash Bond

Surety Bond

Personal Bond 

Personal Recognizance (PR) Bond
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• Cash bonds: The Defendant posts cash or equivalent in the amount of the 
bond. A cash bond can only be required on bond forfeiture cases. 

• Surety bonds: A 3rd party, usually a bondsman, posts bail for defendant and 
promises to pay the amount of the bond if the defendant defaults. The 
defendant typically has to pay the bail bondsman a fee of 10% that is not 
refundable. 

• Personal Bonds: The defendant promises not to default and promises to pay 
the amount of the bond if they do default. No surety or other security is 
required, but these are still subject to bond forfeiture proceedings. 

• Personal Recognizance (PR) Bonds: The defendant promises to appear and 
the court accepts that promise. No promise to pay anything if they default, 
but a new charge of FTA could still be filed if all of the elements are met.

• If a determination of whether or not probable cause exists has not 
been made on a warrant-less arrest within 24 hours (misdemeanors) 
or 48 hours (felonies), the accused must be released on a bail bond 
not to exceed $5,000 (misdemeanors) or $10,000 (felonies). 

• BUT if the accused is unable to post bail, he or she must be released 
on a personal bond. 

-Art. 17.033, CCP

When Personal Bonds Are Required
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• On an out of county arrest, if the defendant fails or refuses to make 
bail and the county that issued the warrant does not take charge of 
the defendant before the 11th day after they were put in jail, they 
must  be released on a personal bond.

• The personal bond must then be forwarded to the sheriff of the 
county where the offense is alleged to have been committed or to 
the court that issued the warrant.

- Art. 15.21, CCP

When Personal Bonds Are RequiredWhen Personal Bonds Are Required

• If a magistrate is provided written or electronic notice of credible 
information that may establish reasonable cause to believe that the 
defendant has a mental illness or an intellectual disability, the 
magistrate shall conduct the proceedings described by Art. 17.032, CCP.

• If each of the five conditions listed under Article 17.032(b) apply, then 
the magistrate shall release the defendant on personal bond (pursuant 
to the requirements of Article 17.032) unless good cause is shown 
otherwise. 

When Personal Bonds Are Required

When Personal Bonds Are Required
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• If the defendant is in custody for failure to make bail, they generally must
be released on a personal or reduced bond if the state is not ready for trial 
within 5 to 90 days depending on the offense. 

• These timeframes mean that a strategy of setting a high bail hoping to 
keep the defendant locked up often won’t be effective because the 
state generally is not ready to go to trial within these periods.

• But these release timeframes do NOT apply to someone re-arrested for 
violation of a bond condition related to the safety of the victim or 
community.

- Art. 17.151, CCP

When Personal Bonds Are Required

When Personal Bonds Are Required

Except not allowed in certain circumstances and for certain serious 
offenses, as listed in Art. 17.03 (e.g. capital murder, aggravated 

kidnapping, aggravated sexual assault, etc.)

Even when not required, 
personal bonds are 

permissible and may even be 
advisable 
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Share With 
Your Neighbors

An example of a case where 
you set a personal bond.

Share With 
Your Neighbors

An example of:

•A case where you didn’t feel 
comfortable setting a 
personal bond.

AND/OR

•A case where you were 
discouraged from setting a 
personal bond when you 
thought it was appropriate.
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Release Without Bond 

• If a person is charged with a fine-only misdemeanor, the magistrate 
may release him without any bond and issue an order requiring him to 
appear for arraignment in the appropriate municipal/justice court.       

• If the defendant doesn’t appear, the trial judge shall issue an arrest warrant 
& should set bail at double what they otherwise would have.

• This subsection does not apply to a defendant who has been previously 
convicted of a felony or a jailable misdemeanor. 

• And you may not know the defendant’s complete criminal history at the time 
of the Art. 15.17 hearing – So err on the side of caution if you’re not sure.

-Art. 15.17(b)

Bond 
Conditions

A magistrate may impose any 
reasonable condition of bond 
related to the safety of a victim or to 
the safety of the community.

Art. 17.40(a)
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Specific Bond Conditions
• Where a child is the victim (Art. 17.41)
• Home curfew or confinement, electronic monitoring and 

drug testing (Arts. 17.43 and 17.44)
• Ignition interlock devices in certain intoxication-related 

offenses (Art. 17.441)
• Prostitution cases (Art. 17.45)
• Stalking cases (Art. 17.46)
• Offenses listed under Government Code Section 411.4171(a) 

(Art. 17.47)
• Offenses involving family violence (Art. 17.49)

Bond Condition Monitoring Agencies

• Probation department (C.S.C.D.)

• County Attorney’s Office

• District Attorney’s Office

• County Sheriff’s Office

• Court before which the prosecution is pending

• A C.S.C.D. may collect an administrative fee of between $25 
and $60 per month for providing monitoring services

• Sec. 76.011 and 76.015, Government Code 
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SCENARIOS

An accountant gets a public 
intoxication charge. 

They have lived in the community for 
6 years. 
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Clearly indigent person with 
significant stalking past. 

Now arrested for aggravated assault 
of the same victim.

A famous local musician is arrested for 
possession of marijuana. 
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How can we be leaders in 
our county? 

Brazos County

•Developing Misdemeanor Pre-Trial Release Policy

•Policy goal: low level offenders should not be 
incarcerated pending trial unless they pose a risk to 
the community

•Will utilize the Colorado Pretrial Assessment Tool 
(CPAT) to help determine what conditions, if any, 
should be put in place upon release from custody
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Brazos County

• This policy WILL apply to:

• All persons in custody of the 
Brazos County Sheriff’s Office on 
pre-adjudicated misdemeanor 
charges only, regardless of which 
county ordered the person to be 
placed in custody. 

• This policy WILL NOT apply to:

• Persons who are in custody on 
Motions to Revoke Probation, 
Motions to Proceed to 
Adjudication, failure to appear 
warrants, capias pro fines or are 
in custody on or have a detainer 
for felony charges, federal 
charges, or immigrations holds. 

Victoria County 

• For Several years has had in place a Pre-trial Services Program 

• Uses Personal Bonds with Bond Conditions to ensure compliance 
from offenders.  

• Places an administrative fee on Personal Bonds to help fund the 
program. 

• The Personal Bond Office within Pre-trial Services investigates the 
applicant and recommends to the magistrate that the applicant be 
released on the promise to appear in court, or to recommend not to 
be released on Personal Bond. 
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Victoria County: Personal Bond Office 

• The Personal Bond with Bond conditions is granted by a 
magistrate and is a discretionary decision.  

• A Personal Bond is granted upon the promise of the recipient 
to appear in the court of law having jurisdiction at each and 
every time the case is called, until the case is disposed of in 
that court. 

• The decision is that of the magistrate, not the Personal Bond 
Office.

Robert Whitaker,
Victoria County

• (361) 575-0246

•rwhitaker@vctx.org
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Texas Association of Pretrial Services

•http://www.texaspretrial.org/

http://www.texaspretrial.org/
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How Do Things Look In Your County?

•Areas of Strength Concerns/Challenges

In conclusion

•Purpose of bail

•More personal 
bonds & 
reminders 

•Transitioning to a 
better bail system
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Action 
Plan 

Research (what are 
your resources?)

Research

Meet with stakeholders 
(who are they)

Meet

Develop an internal and 
external process (training on 
court date reminders and 
public relations plan)

Develop

For the complete research 
referenced in this presentation, 
please contact:

Thea Whalen, Executive Director of 
TJCTC td24@txstate.edu


