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Learning Objectives

By the end of the session, participants will be be 

able to;

1. Explain the context and significance of HB 

3582 to public policy governing DWI;

2. Define “pretrial diversion,”and

3. Describe four key components of Texas new 

deferred adjudication law for DWI.
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I. “Climate Change?” (this has nothing 

to do with the weather) 
A. “Problem Solving Courts”

B. “Procedural Justice": Four pillars of 

procedural justice: (1) fair processes, (2) 

transparent in actions, (3) providing 

opportunity for voice, and (4) being 

impartial in decision making.

C. “Sobering Centers” S.B. 306 (2019)

II. “Pretrial Diversion”  
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A.Diversion Program

Black’s Law Dictionary (9th Ed) “ 1. Criminal law. 

A program that refers to certain criminal 

defendants before trial  to community programs 

on job training, education, and the like, which if 

successfully completed may lead to the dismissal 

of charges. - Also termed pretrial diversion; 

pretrial intervention.”

B. “What is It?”

● See, Fisher v. State, 832 S.W.2d 641,643-

44 (Tex. App.-Corpus Christi 1992, no 

writ).

● Adjournment in Contemplation of 

Dismissal (see, Wikipedia) 
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C. “What it Isn’t”

Fisher at 644:

● It is not Probation

● It is not Deferred Adjudication

● It is not Appealable

D. “Moved by the Motion?”

Fisher at 644: (Compare and Contrast)

“A trial court which hears a motion to proceed to 

final adjudication or to revoke probation is asked to 

find a violation of one of the terms of probation.”

“If the defendant fails to comply with the pre-trial 

diversion agreement, the trial court is not asked to 

find a violation of the agreement. That court, or the 

jury, is asked to find that the defendant committed 

the original charged offense.”
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E. “Plea to Play?” (Troubling Grounds)
GA-0986 (2013):

● “Due to the lack of controlling legal authority, we cannot 

advise you whether a prosecutor may require 

defendants to plead guilty as a condition for pretrial 

intervention under section 76.011 of the Government 

Code.”

● “It is for the Legislature to provide a more explicit legal 

framework governing the scope and operation of pretrial 

diversion in this State.”

Related Issue: “Pay to Play”

III. Deferred Adjudication for DWI 
Art. 42A.102(b), Code of Criminal Procedure 

H.B. 3582 (86th Legislature)

Effective September 1, 2019

Note also HB 2048

(Driver Responsibility Programs Repeals and 

New “Traffic Fines” for DWI)
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A.“Outta Luck”
● Only applies to eligible offenses 

occurring on or after September 1, 

2019

● Ineligible Offenses:

○ DWI with Child Passenger (Sec. 

49.045, PC); 

○ Flying while Intoxicated (Sec. 49.05); 

○ Assembling or Operating an 

Amusement Ride While Intoxicated 

(Sec. 49.065. PC); 

○ Intoxication Assault (Sec. 49.07, PC); 

and 

○ Intoxication Manslaughter (49.08. 

PC)

● Limited to first time 

DWI/BWI defendants (No 

“provable priors”)

● Ineligible if “at the time of 

the offense” defendant had:

○ A CDL or CDL permit

○ An alcohol 

concentration of .15 or 

more 

B. “The IID Trade Off” (Ignition Interlock 

Device)

● IID is required to be ordered as a condition by 

the court. 

● The court can waive if (1) a drug and alcohol 

evaluation has been completed, and (2) the 

imposition of the condition is not “necessary 

for the safety of the community.” 

● The waiver finding must be on the record. Art. 

42A.408(e-2), CCP.
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C. “Record Consequences”
Successful Completion of DWI Deferred Adjudication

● Dismissal of the charge, not expunction of  criminal records.

● Non-disclosure if: 

1. Defendant has never been convicted or placed on deferred 

adjudication probation for an offense (other than a Class C 

misdemeanor) or

2. there is sufficient evidence to show that offense resulted in 

a motor vehicle accident involving another person (including 

a passenger in the motor vehicle operated by defendant.) 

Note: There is a two-year waiting period after discharge from 

probation to petition the court for a nondisclosure.

D. “One for the Road?”

Under amended Sec. 49.09, Penal Code a 

subsequent DWI (BWI) charge can be enhanced 

even if the defendant has no prior convictions. A 

deferred under Article 42A.102(b) will suffice.
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For Your Further Consideration:

Hon. Karl B. Grube, “Florida’s Non-Statutory, De Facto 

DUI/DWI Diversion Program: Diverting Justice for 

Judicial and Prosecutorial Expediency?” 8 Stetson L. 

Rev. 547 (July 2019)  

Please follow On Twitter:

@TMCEC

@rkellusturner

Thank You! 
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