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Civil Law v. Criminal Law 
“Topics”

• Texas Courts
• Key Terms
• Civil Law v. Criminal Law

• Application of the law
• Civil Judgements v. Criminal Judgements

• Application of the law
• COVID-19 Precautions 
• Writs that require seizure and Attachment

• Reasonable Force
• When is it allowed?

• Officer approach and safety 
• Liability Issues

• Failure to execute/levy/damages
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How long have you worked at a Constable’s 
Office? 
➢Less than one year

➢1-5 years

➢6-10 years

➢10+ years 

Constitutionally and legislatively created courts in Texas

Courts in Texas are created by one of three sources of authority. A 
court may be created under the authority of the state’s constitution 
and are referred to as constitutional courts. Courts may be created by 
acts of the state legislature and are referred to as courts at law. A court 
may be created by the acts of the governing body of a chartered 
municipality. These courts are referred to as municipal courts.
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Identify the general court jurisdiction of Texas.

The jurisdiction of a court is recognized as the power of a court to hear a case.

The jurisdiction in a criminal case is determined by the severity of the offense 
charged as specified in the Texas Penal Code. An offense may be any of the five 
levels of felony offense or any of the three levels of misdemeanor offense.

In a civil case jurisdiction will be determined by the amount of compensation 
sought or may be determined by the area of law under which the civil action is 
initiated.

Courts may be designated as appellate courts. This means the court has the power 
to hear a case, civil or criminal, for which a decision has been rendered by a court 
of competent jurisdiction, but for which a situation or condition has resulted in the 
filing of an appeal, or subsequent hearing based on the legal issue. Appeals must 
always be heard by a court with superior jurisdiction so that a prior court’s decision 
may, upon finding, reverse the previous decision.

Describe civil actions, procedures, and process 

Note that underlined terms are key vocabulary in the study of civil 
process. Unless enrolled in an intermediate or advanced civil process 
course, the following should be adequate to orient the peace officer 
old and new to civil action.

Based on the student’s understanding of civil law, as described in the 
material, the following description for the associated process(es) for a 
civil action should be used.
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Introduction to key terms:

A civil action is initiated when an aggrieved party makes a claim of a tort, or legal 
harm, civil complaint, referred to as a petition, detailing out the facts of the tort and 
the expected remedy.  With the completion, and filing of the petition with the court 
clerk, the aggrieved party is referred to as the plaintiff.

The party alleged to have committed the tort action is referred to as the defendant.  
Once the petition has been filed, the defendant shall receive legal notice of the civil 
action with the service of a citation.  Service is usually done in a direct, face to face 
action.  When authorized, service may be done through an agent or representative for 
the defendant.  When a defendant is uncooperative, or attempts to avoid service, at 
the direction of the court, alternate service may be utilized.  The citation, an 
instrument of the court, lets the defendant know the facts of the action and the 
demand of the plaintiff as compensation.

Introduction to key terms: 
A failure of the defendant to respond to the action could result in a default 
judgement.  This is a decision by the court rendered in favor of the plaintiff for 
the defendant’s failure to respond to or appear before the court to answer the 
demands of the plaintiff.

A defendant files an answer with the court as an official response to the 
demands from the plaintiff.  An answer may deny the charge, accept the 
demand, or allege some other explanation or recourse. 

Should the parties, plaintiff and defendant, not be able to reach a settlement, 
a trial before a court of competent jurisdiction may be heard.  Based on the 
testimony and evidence presented, the court will render a decision and a 
judgement may be issued.  A judgement represents the decision of the court 
and instructs the named party on the actions that shall be undertaken.  A 
judgement is enforceable and when a named party fails to comply, the 
judgement may be enforced using the civil enforcement capacity of the 
Sheriff’s or Constable’s Officer for that jurisdiction. 
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Civil Law and Criminal Law

Because of the responsibility a peace officer has in protecting society, the chance for 
misapplication of law or procedure can result in damages or harm to those served. 
This may lead to civil action against the officer and employing agency. To reduce this 
potential, officers must understand the responsibility they have, have a thorough 
knowledge of the laws of the State and the application of Constitutional restraints on 
them and processes due citizens. Failing to do so increases liability potentials, which 
could result in settlements being paid out, embarrassment for the agency and 
profession, personal civil responsibility and alienation of the law enforcement 
profession from those served.

Describe the difference between civil and 

criminal law.
Criminal Law 

Under the authority of the 10th Amendment of the U.S. Constitution, 
states have reserved, or police powers. These powers allow states to 
regulate the conduct of people within its borders. Criminal laws are 
enacted by the state legislature and define what is considered a violation 
of law. Referred to as a crime, a particular conduct is identified as being 
unacceptable and if a person engages in the defined conduct a penalty 
may be prescribed. When a crime is committed in Texas, it is done so 
“Against the Peace and dignity of the State.” The conducts and penalties 
are identified in the Penal Code.
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Describe the difference between civil and 

criminal law.
Criminal Law

Based on the mandates of the U.S. Constitution, the state’s constitution and
the Code of Criminal Procedures, when a person is charged with a crime that
person is protected by the due process requirements, but once these have
been followed and the person is found guilty, a penalty may be prescribed.
There are three types of penalty: fine, imprisonment or execution.

The standard required in a criminal case for conviction is proof beyond a
reasonable doubt. (PC Sec. 2.01)

Describe the difference between civil and 

criminal law.
Civil Law

Civil law involves legal actions between two individual parties that may 
include individuals, corporations, associations or levels of government. In 
a civil action, one party is alleging some type of harm, or tort that has 
been inflicted as a result of the action(s) of another individual party. What 
is sought is a remedy that may come in the form of an injunction, to stop a 
continued action, or compensation (money) used to restore the harmed 
party back to whole status. 

Civil actions fall into several different categories and include: Tort Law, 
Family Law, Real Estate Law, Business and Employment Law.
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Describe the difference between civil and 

criminal law.
Civil Law

While civil actions are between individual parties, the state is involved by 
establishing a court system with the capacity to hear and decide on civil matters. 
Both the U.S. Constitution and state law recognize civil actions. The state has 
created a body of laws and procedures to address the rights of persons to initiate a 
civil action when there is allegation of a harm being inflicted.

The standard required in a civil action for determining responsibility and the 
awarding of civil remedies is a preponderance of the evidence.  

The legal and procedural processes are contained in the state’s Texas Civil Practices 
and Remedies Code. 

Resources
www.txcourts.gov

Texas Rules of Civil Procedure (TRCP)

www.statutes.capitol.Texas.gov

All statutes other than the Rules of Civil Procedure

TJCTC website www.tjctc.org

Texas Civil Process Field

Practical Guide to writs of Execution (includes chapter on liability)
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COVID-19 PRECAUTIONS

How would you describe the current civil process volume in your 
office?

➢We are back to serving papers like we were prior to the 
pandemic.

➢We are at approximately 50% of the volume prior to the 
pandemic.

➢We are at approximately 25% of the volume or less.

COVID-19 PRECAUTIONS

What precautions has your office put in place?
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Writs that require seizure or attachment

• Attachment:  the seizure of persons or property so that they will 
come under the custody and control of the court; the process occurs 
by virtue of a writ, summons or other judicial order. 

• Distress Warrant:  the seizure of business property on a commercial non-
payment of rent.

• Execution:  a writ issued by a court of competent jurisdiction, 
commanding an officer to collect the judgement amount and costs or 
to levy upon the non-exempt property of a defendant, in satisfaction 
of a previous judgement rendered by the issuing court. 

Writs that require seizure or attachment

• Writ of Possession (Eviction):  allows a landlord who prevails in an eviction 
suit to regain possession of the premises that were in dispute.

• Writ of Possession (Particular Property):  when the judgement is for 
personal property, and it is shown by the pleadings and evidence and the 
verdict, if any, that such property has an especial value to the plaintiff, the 
court may award a special writ for the seizure and delivery of such property 
to the plaintiff. 

• Sequestration:  the temporary seizure or setting aside of specific property 
to which a party to a suit has claim of ownership.  The object of 
Sequestration is to allow parties to protect and preserve the property 
during the suit.
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Use of Reasonable Force

Black’s Law on Reasonable Force

“The level of power that is necessary used against another 
person that is appropriate to protect yourself, family 
members, or property.”

Mostly applicable in criminal matters; limited in civil matters. 

Use of Reasonable Force
Writs that allow use of reasonable force:

• Writ of Possession (TPC 24.0061)

• Writ of Re-Entry (TPC 92.009)

• Writ of Retrieval (TPC 24A.003)

• Writ of Attachment for a Child (FC 152.311 (e))
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Use of Force When Serving Process
• In levying the Writ, the officer may remove bodily the defendant and 

his goods and possessions from the property but must use ordinary 
care to avoid injury. 

• Officer may not use excessive force such as kicking in a door or 
committing assault on the defendant. 

• Can not use force to get in but can use force to get out.
T.R.C.P. 699; Patton v. Slade, 38 S.W. 832, 833 (Tex. Civ. App. 1897 no writ); Mendoza v. Singer Sewing Mach. Co., 84 S.W.2d 715, 716 (Tex. 1935)

Use of Force When Serving Process
• “The officer executing a Writ may use reasonable force as necessary 

to enforce this order/Writ.”

• May not be a valid order. 

T.R.C.P. 699; Patton v. Slade, 38 S.W. 832, 833 (Tex. Civ. App. 1897 no writ); Mendoza v. Singer Sewing Mach. Co., 84 S.W.2d 715, 716 (Tex. 1935)
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Officer Approach

Law enforcement experience…

• Did you work as a police officer, deputy sheriff, or any other criminal 
law enforcement officer prior to working at the Constable’s Office? 
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What we know…

• This is not a criminal matter.  Thus, only the Rules of Civil Procedure 
apply.

• We have a limited use of force and entry (if any at all).

• Officer safety is and must always be a priority!

• Writs may turn volatile at any moment.  Stay vigilant.  

Liability & Scope of Your Role – Agency & Officer
USC Title 42, Section 1983
• Every person who, under color of any statute, ordinance, regulation, 

custom, or usage, of any State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any citizen of the United States or other 
person within the jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in equity, or other proper 
proceeding for redress, except that in any action brought against a judicial 
officer for an act or omission taken in such officer’s judicial capacity, 
injunctive relief shall not be granted unless a declaratory decree was 
violated or declaratory relief was unavailable. For the purposes of this 
section, any Act of Congress applicable exclusively to the District of 
Columbia shall be considered to be a statute of the District of Columbia.

(R.S. § 1979; Pub. L. 96–170, § 1, Dec. 29, 1979, 93 Stat. 1284; Pub. L. 104–317, title III, § 309(c), Oct. 19, 1996, 110 Stat. 3853.)
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Do you have a phone number to contact an attorney at your county or 
district attorney’s office to ask liability questions?

Duties and Liabilities

• An officer is not liable for damages resulting from the execution of a writ 
issued by a court of this state if the officer in good faith executes the 
Writ as provided by law and by the TRCP.

• CPRC §7.003 (a)
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Good Faith defined…

A reasonably prudent officer, under the same or similar 
circumstances, could have believed that the officer’s conduct 
was justified based on the information the officer possessed 
when the conduct occurred.

CPRC §7.003 (c)

Immunity

Government employees are entitled to official immunity from 
suit arising from performance of their discretionary duties in 
good faith, so long as they are acting within the scope of their 
authority.

Richardson v. Parker, 903 S.W. 2d 801, 804 (Tex. 1994) (applying definition of “good faith” from City of Lancaster v. Chambers, 883 S.W. 2d 650 (Tex. 
1994)
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In terms of liability potential:

• A level of government may be held liable in an action including that state, county, 
municipality, or special district

• An agency  may be held liable whether the agency was created through actions of a 
legislative body, adoption of an ordinance or mandate of the state constitution

• An individual peace officer employed in the service of any level of law enforcement 
agency may be held liable in their individual capacity 

Process:
• Liability for Refusal or Neglect in Performance of Official Duties – 7.001 

TCPRC
• (a) A clerk, sheriff, or other officer who neglects or refuses to perform a duty required 

under the Texas Rules of Civil Procedure or under a provision of this code derived from 
those rules is liable for actual damages only in a suit brought by a person injured by the 
officer’s neglect or refusal. 

• (b) The officer may be punished for contempt of court for neglect or refusals in the 
performance of those duties.  The court shall set the fine at not less than $10 or more 
than $100, with costs.  The officer must be given 10 days’ notice of the motion.

• (c) This section does not create a cause of action for an action that can otherwise e 
brought under Chapter 34.  A party may seek actual damages under this section or 
Chapter 34, or the party may seek contempt sanctions, but the party may not seek both 
damages and contempt. 

• (d) An action or motion brought under this section must comply with and is subject to 
the provisions in Sections 34.068, 34.069, 34.070, and 34.074, except that a motion 
brought under Subsection (b) need not comply with Section 34.068(b). 
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Process:

• Liability regarding execution of writs – 7.003 TCPRC
• (a) Except as provided by Section 34.061, an officer is not liable for damages 

resulting from the execution of a writ issued by a court of this state if the 
officer  in good faith executes or attempts to execute the writ as provided by 
law and by the Texas Rules of Civil Procedure.

• (b) An officer shall execute a writ issued by a court of this state without 
requiring that bond be posted for the indemnification of the officer.

• (c) An officer shows that the officer acted in good faith when the officer shows 
that a reasonably prudent officer, under the same or similar circumstances, 
could have believed that the officer's conduct was justified based on the 
information the officer possessed when the conduct occurred.

Process:

• Neglecting to execute process – 2.16 CCP

If any sheriff or other officer shall willfully refuse or fail from neglect to 
execute any summons, subpoena or attachment for a witness, or any 
other legal process which it is make his duty by law to execute, he shall 
be liable to a fine for contempt not less than ten nor more than two 
hundred dollars at the discretion of the court. 
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Process:

• Failure to execute process by constable – 86.024 LGC
• (a) If a constable fails or refuses to execute and return according to law a 

process, warrant, or precept that is lawfully directed and delivered to the 
constable, the constable shall be fined for contempt before the court that 
issued the process, warrant, or precept on the motion of the person 
injured by the failure or refusal. This section does not apply to actions 
brought under or that could have been brought under Chapter 34, Civil 
Practice and Remedies Code.

• (b) The fine shall be set at not less than $10 or more than $100, with costs.  

The fine shall be for the benefit of the injured person.  The constable must 

be given 10 days' notice of the motion.

Liability Issues – Helpful Citations 

Refusal or Neglect –
liable for actual 

damages and contempt 
of court (CPRC 7.001)

Improper Endorsement 
of Writ (CPRC 34.063)

Improper Return of Writ 
(CPRC 34.064)

Failure to Levy or Sell 
(CPRC 34.065)

Improper Sales (CPRC 
34.066)

Failure to Deliver Money 
Collected (CPRC 34.067)

Wrongful Levy (CPRC 
34.075)
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Describe the differences and penalties between general contempt of 
court and constructive contempt of court.

In general, contempt is conduct that obstructs the proper administration 
of justice. It may be conduct that tends to bring the authority and 
administration of the law into disrespect or disregard; interferes with or 
harms parties or witnesses during litigation; or otherwise tends to 
impede, embarrass, or obstruct the court in discharge of its duties.

Objectionable behavior that occurs outside the presence of the court is 
called constructive (or indirect) contempt. The judge has no personal 
knowledge of the act(s), and so it is necessary for the judge to conduct a 
hearing to consider evidence. The alleged contemnor–the person accused 
of contempt of court–is entitled to formal notice of the allegation of 
contempt and must be afforded a hearing; oral notice is insufficient.

Section 21.002, Government Code Contempt of Court 

• (a) Except as provided by Subsection (g), a court may punish for contempt.

• (b) The punishment for contempt of a court other than a justice court or municipal 
court is a fine of not more than $500 or confinement in the county jail for not more 
than six months, or both such a fine and confinement in jail.

• (c) The punishment for contempt of a justice court or municipal court is a fine of not 
more than $100 or confinement in the county or city jail for not more than three 
days, or both such a fine and confinement in jail.

• (d) An officer of a court who is held in contempt by a trial court shall, on proper 
motion filed in the offended court, be released on his own personal recognizance 
pending a determination of his guilt or innocence. The presiding judge of the 
administrative judicial region in which the alleged contempt occurred shall assign a 
judge who is subject to assignment by the presiding judge other than the judge of 
the offended court to determine the guilt or innocence of the officer of the court.
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DUTY TO EXECUTE IS THE BASIS OF YOUR ROLE

The reputation of the office of the Constable is riding on your diligence
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