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Pretrial Risk Assessment 
and Setting Bail 

Hon. Paul Raleeh
Justice of the Peace, Pct. 1

Collin County

Special thanks to Chief Justice Nathan Hecht & Matt Alsdorf, J.D. 
for their contributions to this presentation
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What We Will Cover:
• The Damon Allen Act
• Why Bail Reform?
• Review of Bail Basics

• What is the Purpose of Bail?
• What is a Bail Bond and What is a 

Personal Bond?
• What is the Problem?
• Pretrial Risk Asssessment (PRAISTX)
• How Does Pretrial Risk Assessment Work 

in Practice?
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When I set bail on a 
defendant: 

A. I want it to be high enough so he 
can’t get out of jail.

B. I always require a bail bond 
because it makes it more likely he 
will appear for court.

C. I don’t have enough information 
to know who is a risk of flight or a 
risk to the community.

D. All of the above.
E. I don’t magistrate. 
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If I had enough information to 
know who is likely to show up for 
their court hearings and not pose 
a risk to the community, I would: 

A. Release those defendants on a 
personal bond with appropriate 
bond conditions (such as ignition 
interlock). 

B. Stick with the way I’ve always 
done it. 

C. I don’t magistrate.
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•Named for Trooper Damon Allen, this bill was 
introduced in the 2019 Legislative Session.

•The bill did not pass.
•But it’s principal components are at the center of bail 

reform:
• A validated risk assessment allowing:

• Defendants who are a danger to the community or a flight risk to be 
detained; and

• Defendants who are not a danger and who are likely to appear in 
court to be released on bail.

•Here is how Chief Justice Nathan Hecht described it:

The Damon Allen Act
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•Although the Damon Allen Act did not pass, this 
issue is not going away!
• It will come up again in the next Legislative Session!
• Or there may be action by the Supreme Court and the 

Court of Criminal Appeals to implement these 
measures.

•The Bottom line: Pretrial Risk Assessment is 
coming to a Magistration near you!

Why is this important?
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Why Bail Reform?

“Pretrial decisions determine mostly everything.”

-Prof. Caleb Foote, 1956
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National Jail Population Breakdown
1983 Jail Population

Convicted

Pretrial

2018 Jail Population

In Texas, the change has been even more pronounced.
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The $14 Billion Question

Are we detaining the 
right people?
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No.

The $14 Billion Question
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• According to the Texas Commission on Jail Standards, the 
average cost per day to house an inmate in a county jail is 
$60.12. 
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As of July 1, 2018, there were 42,943 individuals who have not 
been convicted being held in Texas Jails, at a cost per day to 
local governments of $2,581,733 or nearly $1 billion annually.
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Current System: Fairness
Pretrial incarceration leads to:
• Loss of job
• Destabilization or loss of housing
• Undermining of family ties – e.g., loss of custody
• Loss of educational opportunities and other support services
It also makes it more difficult to prepare a defense – and increases 
pressure on defendants to plead guilty
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How Did We Get Here:
Review of Bail Basics 
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What is Bail?
• Bail is the security given by the accused that he will appear 

before the . . . court and answer the accusation brought against 
him, and includes a bail bond or a personal bond. 

-- Art. 17.01, Code of Criminal Procedure
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What is the Purpose of Bail?
• The purpose of bail is to obtain the release of the defendant 

from custody and to secure the defendant’s presence in court 
at the time of trial. 

-- Ex parte Milburn, 8 S.W. 3d 422, 424 
(Tex. App. – Amarillo 1999, no pet)
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• “Bail” has always meant the “right to freedom before trial.” (U.S. 
Supreme Court, Stack v. Boyle (1951))

• In other words, “bail” means release
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Is Bail a Fundamental Right?
•Yes!
•“Excessive bail shall not be required . . .”

• 8th Amendment, U.S. Constitution
• Art. 1, Section 13, Texas Constitution
• Art. 1.09, Code of Criminal Procedure

• “All prisoners shall be bailable by sufficient 
sureties, unless for capital offenses, when the 
proof is evident . . . .”

- Art. 1, Section 11, Texas Constitution
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“In our society, liberty is the norm,
and detention prior to trial or
without trial is the carefully limited
exception.”

- United States v. Salerno, 481 U.S. 739, 755 (1987)

Is Bail a Fundamental Right?
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What is a Bail Bond and a Personal Bond? 
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A “bail bond” is a written 
undertaking entered into by the 
defendant and the defendant’s 
sureties for the appearance of 
the principal before a court or 

magistrate to answer a criminal 
accusation.

But the defendant 
may deposit currency 
(a cash bond) in lieu 
of having sureties.

Art. 17.02, Code of Criminal Procedure
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A magistrate may, in the magistrate’s 
discretion, release a defendant on 
personal bond without sureties or 
other security. 

(Note: this does not apply to certain 
violent or serious offenses.)

Art. 17.03(a), Code of Criminal Procedure
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A personal bond does require the 
defendant to be personally liable 
for the bail amount; but the bond 
is not guaranteed by a surety. 

Art. 17.03, Code of Criminal Procedure
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What is a personal 
recognizance bond?

No money at 
stake: “your 
word is you 

bond”

Often 
confused 

with a 
personal 

bond

But they are 
not the same
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Get them to 
appear in court

And protect the 
community

What is the Goal of Bail?
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Goal of Bail

•Not to punish
•Not to “keep in custody”
•Not to “send a message”
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Rules for 
Setting Bail
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Rules for Setting Bail 

•Bail shall be sufficiently high to give reasonable 
assurance that the defendant will appear. 

•Bail is not to be used as an instrument of 
oppression.

•Nature of the offense and the circumstances 
under which it was committed are to be 
considered.

(cont’d)
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• Ability to make bail is to be considered, and proof may be taken 
on this point.

• The future safety of a victim of the alleged offense and the 
community shall be considered.  
- Art. 17.15, Code of Criminal Procedure

Rules for Setting Bail 
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Bond Conditions

• “To secure a defendant’s attendance at trial, a magistrate may 
impose any reasonable condition of bond related to the safety of a 
victim of the alleged offense or to the safety of the community.”

- Art. 17.40, Code of Criminal Procedure
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Bond Conditions
• Examples of bond conditions:

•No Other Offenses
•GPS Monitoring Device
•Home Curfew
•Drug Testing 
•Alcohol or Drug Counseling
•Don’t Contact the Victim
•Ignition Interlock Device

•For more information on TJCTC’s DWI Bond 
Condition Program, see Handout 1.
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What is 
the 

Problem?
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Current Practice
• We are detaining the wrong people!
• Why?
• Because we are asking the wrong question!
• The right question is: Should the defendant be detained?
• What we are asking is: what is the defendant charged with?
• Result = we are releasing defendants who should be 

detained and we are detaining defendants who should be 
released!
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Preset Bail Schedules

• Many counties in Texas have traditionally used a bail schedule 
that magistrates are instructed to follow. 

• These schedules are based on a single factor: the nature of the 
crime committed.
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Preset Bail Schedules

•They require bail bonds in all 
cases rather than personal bonds.

•Magistrates do not typically take 
the defendant’s ability to pay into 
account in setting bail.
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Preset Bail Schedules 
Have Been the Norm

• In Harris County the following instructions were 
included in e-mails to magistrates: 

a. A retired hearing officer: “You may never, never ever give a PR bond to a 
defendant in any of the District courts. This would probably get you fired.” 

b. District Court Judge Joan Huffman: “No pre-trial bonds; no lowering of bonds.” 
-- State Commission on Judicial Conduct, CJC No. 17-0350-AJ 

(December 6-7, 2018), Handout 2 
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This has led to Lawsuits
• Federal Court lawsuits:

• O’Donnell v. Harris County
• Daves v. Dallas County
• Booth v. Galveston County (Aug. 7, 2019)

• Harris and Dallas County cases held the secured money 
bail system unconstitutional

• Galveston County case upheld the practices there 
because they had changed in light of the Harris County 
case

• Let’s look at what the courts said:
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O’Donnell v. 
Harris County: 
Fifth Circuit 
Opinion

“Take two misdemeanor 
arrestees who are 
identical in every way—
same charge, same 
criminal backgrounds, 
same circumstances, 
etc.—except that one is 
wealthy and one is 
indigent.”
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O’Donnell v. 
Harris County: 
Fifth Circuit 
Opinion

“Applying the County’s 
current custom and 
practice, with their lack of 
individualized assessment 
and mechanical 
application of the secured 
bail schedule, both 
arrestees would almost 
certainly receive identical 
secured bail amounts.” 
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O’Donnell v. 
Harris County: 
Fifth Circuit 
Opinion

“One arrestee is able to 
post bond, and the other is 
not. As a result, the wealthy 
arrestee is less likely to 
plead guilty, more likely to 
receive a shorter sentence 
or be acquitted, and less 
likely to bear the social 
costs of incarceration.”
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O’Donnell v. Harris 
County: 
Fifth Circuit 
Opinion

“The poor arrestee, 
by contrast, must 
bear the brunt of all 
of these, simply 
because he has less 
money than his 
wealthy counterpart.”
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Daves v. Dallas County:

The District Court reached the same 
conclusion because of the magistrate’s 
mechanical application of the bond 
schedules.
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Booth v. Galveston County:
• “This new process seemingly satisfies the requirements 

laid out in O’Donnell II, i.e., Galveston County provides 
individualized hearings after which magistrates have to 
‘specifically enunciate their individualized, case-specific 
reasons for [imposing bail],’ and the procedures 
required for such hearings include ‘notice, an 
opportunity to be heard and submit evidence within 48 
hours of arrest, and a reasoned decision by an impartial 
decisionmaker.’”

•See Handouts 3- 6 for copies of these decisions.
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How Can a Magistrate Make an 
Individualized Determination? 

By having a validated risk 
assessment tool such as 

PRAISTX.
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How Does 
Pretrial Risk 
Assessment 

Work?

46

Risk Principle
“Simply stated, the risk principle indicates that 
offenders should be provided with supervision and 
treatment levels that are commensurate with their risk 
levels.”

“Risk assessment is now considered the cornerstone of 
effective correctional intervention”

Lowenkamp and Latess, 
Understanding the Risk Principle 2004
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Texas Judicial Council Bail Recommendations

1) Require defendants arrested for jailable misdemeanors 
and felonies to be assessed using a validated pretrial 
risk assessment prior to an appearance before a 
magistrate. 

2) Amend the Texas Constitution and statutes to allow for 
preventive detention. 
• Defendants that pose a high flight risk or high risk to 

community safety may be held in jail without bond 
pending trial after certain findings are made by a 
magistrate and a detention hearing is held.

3) Require additional training and certification on 
magistration and bail setting responsibilities for all 
judges involved in setting bail. 
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Pretrial Risk Assessment
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Pretrial Risk Assessment
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Pretrial Risk Assessment

49

50



6/11/2020

26

51

Pretrial Risk Assessment
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Pretrial Risk Assessment
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Pretrial Risk Assessment
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How it 
Works in 
Practice: 
Comal 
County

• Magistration occurs as usual
• No pretrial risk assessment 

before magistration

• After magistration a review is 
conducted for certain 
defendants:
• Unless otherwise ordered by the 

court, a reviews is not typically 
completed for 1st degree felonies 
or assault

• Is done for 2d degree felonies or 
less
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How it 
Works in 
Practice: 
Comal 
County

• PRAISTX is used to determine 
risk level for those defendants 

• Defendants are assessed as 
Low Risk, Medium Risk or 
High Risk

• Assigned Pretrial Bond Officer 
then meets with defendants to 
determine if they are suitable 
candidates for release on 
personal bond
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How it 
Works in 
Practice: 
Comal 
County

• If they are, then the case goes 
to a District Judge for 
consideration of bond 
modification

• The District Judge may change 
a surety bond to a personal 
bond taking into 
consideration the PRAISTX 
assessment and other factors 
related to the case
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How it 
Works in 
Practice: 
Comal 
County

• The District Judge may also set 
or modify bond conditions

• Those who are released on 
personal bond and are ordered 
to be supervised:
• Report per the Order on 

Conditions of Bond, which may 
include in person or online 

• Are reminded of their court 
hearing and trial dates during 
office visits, telephonically, by 
mail and/or by text message 
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How it 
Works in 
Practice: 
Hays 
County

• Currently using the same 
procedures as Comal County 
except that after the PRAISTX 
review and assessment the case 
comes back to the JP who 
magistrated the defendant if an 
indictment or information has 
not yet been filed.
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How it 
Works in 
Practice: 
Hays 
County

• Hays County is in the planning 
stages of implementing a 
Magistrate’s Office and is 
considering having the risk 
assessment done prior to 
magistration
• With the potential for a defense 

attorney and prosecutor being 
present at magistration

• Magistrates in the Magistrate’s 
Office will be appointed by the 
District Judges of Hays County
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From Pre-trial Bond Officer
Hays County CSCD:
• The risk assessment focuses on three areas, failure to appear risk, new criminal 

activity risk, and new violent criminal activity risk. Based on the answers to the 
questions in the three sections it will score the defendant’s as Level 1, 2, 3, or 4. 
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From Pre-trial Bond Officer
Hays County CSCD:
• Level 1 are the lowest risk and are eligible to be granted minimal conditions that 

include web/phone reporting, court reminders, and random UAs. 
• Level 2 are the low-moderate and are eligible to be granted standard conditions 

that include, in-person reporting, court reminders, and random UAs. 
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From Pre-trial Bond Officer
Hays County CSCD:
• Level 3 are considered moderate risk and are eligible to be considered for 

conditions of bond including two office visits per month, court reminders, 
random UAs, and other case specific conditions (e.g. GPS Device, Scram Device, 
Interlock Device). 
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From Pre-trial Bond Officer
Hays County CSCD:
• Level 4 are high risk and are not typically recommended for personal bond. 

However, if the court orders their release, similar conditions are usually ordered 
as with Level 3 with more stringent reporting requirements.
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• Developing Trends:
• Release on Personal Bond Where Appropriate Based on Risk Assessment 
• Individualized bail hearings
• Criminal Magistrates 
• Attorneys (defense and prosecution) at magistration

Stay Tuned!

If I had enough information to 
know who is likely to show up for 
their court hearings and not pose 
a risk to the community, I would: 

A. Release those defendants on a 
personal bond with appropriate 
bond conditions (such as 
ignition interlock). 

B. Stick with the way I’ve always 
done it. 

C. I don’t magistrate
66
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My biggest concern 
with bail reform is:

A. The cost and effort involved.
B. Being criticized for the bail 

amount I set.
C. Release of someone who commits 

a violent offense.  
D. I’m okay with it as long as we 

have a validated risk assessment 
tool and get good information on 
the defendants we magistrate.

E. I don’t magistrate.
67

Would you like to use a 
risk assessment tool like 
PRAISTX in setting bail 
and bond conditions?

A. Yes, it would give me 
important information I don’t 
currently get. 

B. No, it might not be reliable. 
C. I’m not sure at this point. 
D. I don’t magistrate
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Questions/Discussion
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Sources and Further Reading

•See Handout 7
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