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FOREWORD

This deskbook on Qvil Procedure (1st ed.February 2018) represents the Texas Justice Court Training
Center® ongoing commitment to provide resources, information and assistance on issues of
importance to Texas Justices of the Peace and Constables and their court personnel, and continues a
long tradition of support for judicial education in the Sate of Texas by the Justices of the Peace and
Constables Association of Texas, Inc.

We hope you will find it to be avaluableresource in providing fair and imparti al justice to the citizens
of Texas.

Thea Whalen
Executive Drector
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USERNOTES

This deskbook on Qvil Procedurein justice courts (1% ed.February 2018) isintendedto offer apractical
andreadily accessible source of information relating to issuesyou are likely to encounter in civil cases
in justice court.

This deskbook is not intended to replace original sources of authority, such asthe Qvil Practice and
Remedies Code or the Texas Rules of Givil Procedure. We strongly recommend that you refer to the
applicable statutory provisions and ruleswhen reviewingissuesdiscussed inthis book.

Please note that allreferencesto (Rule __6are tothe Texas Rules of Gvil Procedure.

Rather than including the citations to casesin the text of the deskbook, we have listed only the case
name inthe text but haveincludedthe entire citation in the appendix of cases.

Please do not hesitate to contact us should you have any questions or comments concerning any of the
matters discussed in Qvil Procedure.

Texasdustice Caurt Training Certer
February 2018
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CHAPTER1: WHAT ISA CIVIL CASE?

Acivil caseis alawsuit between two private parties, one of whom is typically
claiming that the other one owes them money or refusesto return some item
of personal property. Acivil case may be contrasted with acriminal case, which
is brought in the name of the State of Texas and alleges that a defendant has
committed a criminal offense in violation of the laws of the state. The
government is not normally a party to a civil case in justice court; the suit is
between two private (that is, non-governmental) parties, which may be an
individual or a business entity.

Cvil casesin justice court include:
1 Small claims cases

1 Debt claim cases
1 Repair and remedy cases

i Eviction cases.

Please note that
whenewer we refer to
Rue __in this deskbook,
we arereferringtothe
TexasRules of Qvil
Procedure. You may
find them at this link:

http://www.txcourts.g
ov/media/1435952/tr
cp-all -updated-with -
amendments-effective-
january -1-2018.pdf

Rule 500.3. This deskbook explains small claims and debt claim cases; repair and remedy cases and

eviction cases are explained in the Evictions Deskbook.

A small claims case is asuit to recover money damages, civil penalties, personal property or other
relief allowed by law. Rule 500.3(a). The claim can be for no more than $10,000, excluding statutory


http://www.txcourts.gov/media/1435952/trcp-all-updated-with-amendments-effective-january-1-2018.pdf
http://www.txcourts.gov/media/1435952/trcp-all-updated-with-amendments-effective-january-1-2018.pdf
http://www.txcourts.gov/media/1435952/trcp-all-updated-with-amendments-effective-january-1-2018.pdf
http://www.txcourts.gov/media/1435952/trcp-all-updated-with-amendments-effective-january-1-2018.pdf
http://www.txcourts.gov/media/1435952/trcp-all-updated-with-amendments-effective-january-1-2018.pdf
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interest and court costs but including contractual interest and attor ney® fees, if any. Rule 500.3(a).

A debt claim case is a suit to recover a debt by an assignee of a claim, a debt
collector or collection agency, a financial institution, or a person or entity
primarily engaged in the business of lending money at interest. Rule 500.3(b).
The claim can be for no more than $10,000, excluding statutory interest and
court costs but including contractual interest and attor ney fees, if any. Rule
500.3(b).

If aperson brings asuit to recover adebt, but the person filing the suit is not an
assignee of aclaim, adebt collector or collection agency, a financial institution,
or a person or entity primarily engaged in the business of lending money at
interest, then the case is treated as a small claims case rather than a debt
claim case. What makes it a debt claim case is that (1) it is a suit to recover
adebtand (2) it isbrought by anassignee, adebt collector or collection agency,
afinancial institution, or aperson or entity primarily engagedin the business of
lending money at interest.

Rules500 z 510 apply to civil casesin justice court. All the other Rulesof Gvil
Procedure and the Rules of Evidence do not normally apply in acivil case in
justice court. However, they may apply Gvhen the judge hearing the case
determines that a particular rule must be followed to ensure that the
proceedings are fair to all partiesdor Qvhen otherwise specifically provided by
law or these rules.0Rule 500.3(e).

For example, sometimes someonewho is not a party to a ait wantsto join the
suit because they believetheir rights may be affected by it. Such aparty is called
an Orifervenor.6Because this rarely happens in justice court, thereisnorule in
Rules500 z 510 that addressesthis situation for a case in justice court. But the
judge could apply oneof the other rules in the Texas Rules of Gvil Procedure
(in this case, Rule 60) to decide whether or not to allow the intervenor to join
the case.

A justice court must make the Rules of Qvil Procedure and the Rules of

Administrative ca®s,
such asocaupational
driverd O
hearings,tow
hearings,and
disposition of stolen
property hearings,
are explainedin the
Administrative Law
Deskbak.

The other rules of

civil procedureand
the rulesof evidence
do not apply unless
the judge determines
that a particular rule
should apply sothe
proceedingsare fair
to all partiesor unless
requiredby law.

Evidence available for examination by the public, either in paper form or electronically, during the

court & normal business hours. Rule 500.3(f).

1 EAAT O.



CHAPTER2: JURISDICTION

A. What is Jurisdiction?

Jurisdiction isthe power of acourt to hear and decide acase.
There aretwo types of jurisdiction:

1 Subect matter jurisdiction meansthe authority of the court to
decidethe case before it.

9 Personal jurisdiction means theauthority of the court over the

person who has beensued.
Subject matter
jurisdiction =courO0 8 O
authority to decide
the case before it.

For example,the legislature has expressly providedthat ajustice court does not
have jurisdiction to hear a case for slander or defamation or for title to land.

CGovernment Cade § 27.031(b). If such a case is filed in justice court, the court May not be waived.
would not have subject matter jurisdiction over the case. Thisisalso trueif the
suit isfor more than $10,000 atthe time itisfiled. Personal juri s
diction=courO 06 O
h When a court does not have subject matter jurisdiction over a case, it must authority over the

person who hasbeen

dismiss the case on its own motion. This meansthe court does not have to wait .
KEY sued. May be waived.

PONT for a motion from the defendant to dismiss the case z the court must dismiss it
onits own whenever it realizes that it lacks subject matter jurisdiction.

Personal jurisdiction, on the other hand, meansthat even though the court hasthe power to hear that
kind of case, the defendant is saying they should not have to defend themselvesin that court. For
example, suppose bhn Smith, who livesin Texas, drivesto Oklahoma and while there is hit by Caol
Carekss, aresident of Oklahoma who has never been to Texas. Johncomes back to Texas and files
suit against Carol in justice court in Texas for damagesto his car. Aslong as Johnis not suing for
more than $10,000, ajustice court in Texas hassubject matter jurisdiction to hear that case but the
court does not have personal jurisdicti on over Carol because the accident occurred in Oklahoma
andsheisaresident of Oklahoma and hasnever been to Texas. She doesnot have sufficient contacts
with the Sate of Texas to permit ajustice court to exercise personal jurisdiction over her.

Unlike subject matter jurisdiction, Caol hasto raise the defense of personal jurisdiction by filing a
motion (or special appearance)with the court asking the court to dismiss her from the case. If she

3
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doesnot file such a motion (with or before she files her answer), then her objection to the court
exercising personal jurisdiction over her is waived.

B. What CasesDo | Have durisdiction to Hear?

Ajustice court has jurisdiction of @ivil matters in which exclusive jurisdictionis not in the district or
county court and in which the amount in controversy is not more than $10,000, exclusive of
interesO &avernment Code §27.031(a)(1).

As mentioned above, civil casesin justice court include:
1 Small claims cases
91 Debt claim cases
1 Repair and remedy cases
1 Eviction cases.
Rule 500.3.
Qvil casesin justice court also include suits for the Goreclosure of mortgages and enforcement of
lienson personal property in casesin which the amount in controversy is otherwise within the justice

court® jurisdiction.d Govt. Cale § 27.031(a)(3). A suit to foreclose a mortgage or lien on personal
property isfiled asasmall claims case.

C. How Do | Determine if a Case is Within the $10,000 Juri sdictional
Limit?

The amount in controversy is determined by the plaintiff& good faith pleading at the time the suit is
filed. Peek v. EQuipment Serv.; French v. Moore. In calculatingthe amount in controversy, statutory
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interest and court costs are excluded but contractual interest and attor ney& fees, if any, areincluded.
Covt. Code §27.031(a)(1); Rule 500.3; EIlkins v. Immanivong; A-1 Parts Stop, Inc. v. Sms.

Satutory prejudgment interest only applies to the three types of caseslisted in Section 304.102 of
the Finance Code: wrongful death, personal injury and property damage cases. Johnson & Higgins,
Inc. of Texas, Inc. v. Kenneco Energy, Inc. Claims for statutory prejudgment interest do not arise
often in justice court, but if such claims are raised, the statutory interest is not included in calculating
the amount in controversy. Rule 500.3.

Contractual interest, on the other hand, is much more common. When parties enter into a contract
they are free to agree to any rate of prejudgmentinterest that is not usurious. Triton Oil & Gas Corp.,
v. EW. Moran Drilling Co. A claim for contractual interest is included in calculating the amount in
controversy.

For example, suppose Donny Deadbeat borrows $9,000from Caleb Cahman and
signs a promissory note agreeingto pay Cdebthe principal plus 5% interest per
year. Let® say the note is due on December 31 and Donny owes one year of
interest at that time. Caéb could sue for $9,000 plus $450 in interest. The court
would count the $9,000 and the $450 in determining whether it hasjurisdiction

to hear this case (which it does). If Caleb retains a lawyer to file the suit and
alleges that he has incurred reasonable attorney® fees of $500 at the time the
suit is filed, then the court would include the attorney® fees in calculating the
amount in controversy, which would be $9,950.00. Elkins v. Immanivong; A-1
Parts Stop, Inc.v. Sms,

Onthe other hand, if Donny had borrowed $10,000 from Caleb and owed one
year of contractual interest at 5% interest per year ($500), and Cdeb had
incurred reasonable attorney® fees of $500 at the time the suit was filed, then
Calelis damages would be $10,000 + $500 + $500 =$11,000. The court would
not havejurisdiction to hear this case.

To see whether the court has jurisdiction, the court simply reviews the good
faith allegations of the petition to determine whether the plaintiff is seeking no
more than $10,000 (excluding statutory interest and court costs). Bland Indep.

If Donny borrowed
$12,000 from Cakb
but paid back $3,000
before defaulting on
the balance then the
amount of Calebd O
claim is $9,000,and
he can file his casein
justice court. He is not
manufacturing
jurisdiction because
the amount of his
claim is $9,000even
though the note was
for $12,000.

Sch. Dist.v. Blue; Elkins v. Immanivong. The plainti £ Aafeadings are generally determinative unless

the defendant specifically alleges and proves the amount was pleaded merely as a sham for the
purpose ofwrongfully obtaining jurisdiction or can readly establish that the amount in controversy
doesnot fall within the court& jurisdiction. Bland Indep. Sch. Dist. v. Blue; Elkins v. Immanivong.

5
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Now suppose that atthe time Caéb files suit his damages are $9,950.00 but contractual interest and
attorney® fees continue to accrue while the case is pending so that the damages are more than

$10,000 atthe time thejudgmentis entered. Does the court | ose jurisdiction?No!

Thisiscalled the Gnere passage of timA dule: if the court hadjurisdiction at the

time the suit was filed and the additional damages accrued as a result of Ghe
mere passage of time,6then the court continuesto have jurisdiction evenif the
amount in controversy goes above the court® jurisdictional limit. Flynt v.
Garcia; Continental Coffee Prods. v. Cazarez; EIkins v. Immanivong; A-1
Parts Stop, Inc.v. Sms.

What if Donny borrowed (and signed a promissory note for) $12,000 from
Caleb?Suppose Céeb files suit for $12,000 but upon realizing that the justice
court® jurisdiction is limited to $10,000, he amends his petition to claim just
$10,000 so his case falls wit hin the jurisdictional limit of the justice court. May
he do this? No!

A party generally hasthe right to amendtheir pleadings freely. Leev. Key West
Towers, Inc.; Jago v. Indemnity Ins. Co. of N. Am.

But if a party alleges an amount of damages that is outside of the court®
jurisdiction and the damagesasalleged are liquida ted and nonseverable, then
the party cannot reduce their claim to an amount within the trial court's
jurisdiction. Failing v. Equity Management Corp.; Williams v. Trinity Gravel
Co.; Burke v. Adoue. A party is not allowed to Gnanufactured jurisdiction this
way.

The opposite generally holds true if the claimed damages are unliquidated. A
party may freely reduce their unliquida ted claim if the party pleadsin good
faith. Lucey v.Southeast Tex. Emergency Physicians Assocs.

So what is the difference between liquidated and unliquidated damages?
Let® say Donny is renting an apartment from Cdeb for the sum of $500 per
month. Domy failsto paythe rentfor January and February, and Calebsuesto
evict Donny. CaleA$damages are liquidated because they are based on a
clearly defined contract. We know that they are $1,000.00. Awarding Caleb
more or less than $1,000.00 wouldl tdnake sense. We dond need any evidence
beyond the lease agreement to determine what his damages are.

If the plaintiffd O
damageswere no
more than $10,000
when the suit was
filed, but dueto
ongoing contr actual
interest or attor ney®
feesthe damagesgo
over $10,000 while
the caseis pending,
the court continuesto
have jurisdiction and
may enter a judgment
for more than
$10,000.

Liquidated: based on
aclearly defined
contr act.

Unliquidated: need
proof to determine
amount of damages.



Onthe other hand,l A &xptat Donny hits Calebwith his car as Calebs riding his bicycle down the
street. Calebhas to go to the hospital, and his doctl O®GilIS are $5,500. His bicycle, which he paid
$600 for, is also damaged. Caletsues to recover damages and for pain and suffering. What will the
judgment amount be? We dond know! These damages are unliquid ated, because they cannot be
determined based onthe facts contained in Caleb® petition alone. The court cand award Cdeb
damages of $5,500 just by looking at his medical bills. The court must ask whether his health
insurancecovered some of those costs, whether all medical issues were caused by the accident, and
whether all medical services provided were necessary and reasonably priced. The court also cand
simply award Caleb damages of $600 for the damage to his bicycle. What if he paid $600 for the
bicycle in 1998? How much was it worth at the time of the accident? The court will needto hear
evidence onthe amount of damages and they cannot be readly ascertained by reference toa clearly
defined contract.

D. What Relief Can | Order?

Justice courts have jurisdiction to:

1 Award monetary damagesin asmall claims or debt claim case; JusfceCourts may not

issue an injunction!
1 Award possession of real property and back rent in an eviction case

An injunction is an

orderrequiringa
1 Foreclose mortgages and enforce liens on personal pro perty personto do or refrain
from doing a ecific
act.For example,your
neighbor is about to
cut down a tree on
your property; you ask
a couttoissuean
injunction ordering

1 Issue writs of attachment, garnishment and sequestration

1 Enforce deed restrictions that do not involve a structural change to a

dwelling and them not to cut down
the tree.

Issue orders in cases they are authorized to hear by statute (such as

occupational driver® license hearings, tow hearings or disposition of The only exceptionis

stolen property hearings) where a statute

expresslyauthorizesa
justice murt to order a

party to do something,
Government Code 8§827.031(a), 27.032,27.033,27.034(a). asin arepair and

h remedy case.

Justice courts may not issue injunctions or writs of mandamus. Crawford v.

Sandidge; Poe v.Ferguson; Kieschnick v. Martin.

KEY ;
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E. What Kind of Cases Am | Not Allowed to Hear?
Justice courts do not have jurisdiction to hear suits:
1 Onbehalf of the Stde torecover penalties, forfeituresor escheats;
9 For divorce;
9 For slander or defamation;
1 Fortitle to land; or
1 To enforcea lienonland.
CGovernment Code § 27.031(b).
If any of these cases are filed in a justice court, the court must dismiss the case for lack of subject
matter jurisdiction. If the court lacks subject matter jurisdiction, it should dismiss the case wit hout

waiting for amotion to dismiss from the defendant; assoon as the court realizesthat it doesnot have
subject matter jurisdiction it should dismissthe case onits own motion.



CHAPTERS3: ADMINISTRATIVERULES

A. What Records Do | Have to Maintain?

1. Recordsinthe Civil Docket
Each judge must keepacivil docket with a permanent record containing the following information:
(1) Thetitle of all suits filed with the wurt;

(2) The date when the first process (such as the citation) was issued against the defendant,
when the process was returnable and the nature of the process;

(3) The datewhenthe parties(or one of them) appeared before the wurt;

(4) Adescription of the petition and any documents filed with the petition;

(5) Everyadjournment, stating at whose request it was made and to what time;
(6) Thedate of the trial, stating whether it was before ajury or before ajudge;
(7) Theverdict of thejury, if any;

(8) Thejudgment signed by the judge and the dae the judgment wassigned;

(9) All applications for setting aside judgments or granting new trials and the orders
(including dates) of the judge onthose applications;

(10) The date of issuing execution, to whom directed and delivered, and the amount of debt,
damages and costs and, whenany execution is retur ned, the date of the return and the
manner in which it was executed; and

(11) All stays andappedsthat may be taken, andthe date when taken, the amount of the bond
andthe namesof the sureties.

Rule 507.3(a).

2. Other Records

The judge must also keep:
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(1) Copiesof all documentsfiled,;

(2) Otherdockets, booksandrecordsasmayberequired by law or therulesof civil procedure;
and

(3) Afeebook in which all costs accruingin every suit commenced before the court are taxed.

Rule 507.3(b).
3. Records May be Kept Electronically

All records required to be kept may be maintained electronically. Rule 507.3(c).

B. When Does My Power Over a Case End?

Ajustice court losesplenary power over a case (that is, the general powerto makerulingsin a case)
when anappeal is perfected or if no appealis perfected, 21 daysafter the later of the date ajudgment
issignedor the date amotion to set aside,motion to reinstate,or motion for new tri al, if any, isdenied.
Rule 507.1.

C. How Do | Issue Writs?
A Qvritdisacourt & written order, in the name of the Sate of Texas, commanding the person to whom
itisaddressedto do or refrain from doing some specified act. Black® Law Dictionary at 785 (3d Pocket
Edition 2006). Every writ from a justice court must be in writing and be issued and signed by the
judge officially. The style of the writ must be The Sate of Texas8 Except where otherwise specifically
provided by law or the TexasRules of Qvil Procedure, it must be directed to the person or party upon
whom it isto be served, be madereturnable to the court, and note the date of its issuance. Rule 507.4.

D. May | Provide Forms to the Parties?

Yes! The court may provide forms to enable a party to file documents that comply with the rules of
civil procedure. No party may be forced to use the court & form. Rule 507.2. The forms may be provided
in hard copy or on the court & website.

10



CHAPTER4: CIVIL CAESFROM FILINGUPTO TRIAL

A. How isa Civil Suit Filed in Justice Court?

1. ACivil Case Sartswith a Petition
In order to begin a civil suit in justice court, a person must file a petition
with the court. Rule 502.2(a).

A petition must contain the following information:

f  Thename of the plaintiff; Except for oral
motions made during

trial or whenall

9 Theaddress, telephone number and fax number, if any, of the .
partiesare present, all

plaintiff, andthe name, address, telephone number, and fax pleadings, motionsand
number, if any, of the plainti EA&Gdney, if the plaintiff has an requestsfor relief from
attorney; the court must bein
writing, signedby the
1 Thename,address and telephone number, if known, of the party or their attorney
defendant; and filed with the

court. A document may
befiled by personal or
commercial delivery,
by mail, or
electronicdly if the
court allows eledronic
filing. Rule502.1

1 Theamount of money, if any, theplaintiff is asking for;

1 Adesaiption andthe value of ay personal property the plaintiff is
suing to recover;

1 Adescaiption of anyother relief the plaintiff is requesting;

f Thebasisfor the plaintif£&l&m against the defendant, thatis an
explanation of why the plaintiff believesthey are entitled to win their case; and

1 If the plaintiff consentsto email service of the answer and anyother motionsor pleadings, a
statement consenting to email service and their email contact information.

Rule 502.2(a).

If a petition doesnot contain everything that is required, the court may allow the plaintiff to amend
the petition.

A sample petition form may be found onthe TICTCwebsite.
11



2. APetition in a Debt daim Case Must Contain Additional Inform ati on
Apetitionin adebt claim case must contain certain information in addition to the information (listed
above) that must beincluded inapetitionin asmall claims case.

The reason for requiring this additional information is to identify the debt and give the defendant
enough information to know that the debt wasincurred by him (for example, that the plaintiff is suing
for debt on acredit card that the defendant once used). Oftenin adebt claim case the plaintiff is not
the bank or other business that issued the credit card or extended credit to the defendant; the debt
hasbeen assigned to a debt collector or other business that the defendant never heard of and doesl 6
recognize. So it isimportant to give the defendant the information they needto know whether or not
it isa debt they actually incurr ed.

Therefore,in aclaim based on acredit card, revolving credit, or openaccount, the petition must state:
9 Theaccount name orcredit card name;
9 Theaccount number (which may be masked);
9 Thedate ofissue or origination of the account, if known;
9 Thedate ofcharge-off or breach of the account, if known;
9 Theamount owed as of adate eertain; and

1  Whether the plaintiff seeks ongoing interest.

In a claim based upon a promissory note or other promise to pay a specific amount as of a date
certain, the pdition must state:

1 Thedate and amount of the original loan;

1  Whether the repayment of the debt was accelerated, if known;
1 Thedate final payment wasdue;

1 Theamount due as of the final payment date;

1 Theamount owed as of adate certain; and

1 Whether plaintiff seeksongoinginterest.

12



If a plaintiff seeks ongoing interest, the petition must state:
1 Theeffectiveinterest rate claimed,
1 Whether the interest rate isbased upon contract or statute; and
1 Thedollar amount of interest claimed as of adate certain.

Finally, if the debt that is the subject of the claim has been assigned or
transferred, the petition must state:

1 Thatthe debt claim has beentransferred or assigned;

1 Thedate of the transfer or assignment;
1 Thename of any prior holders of the debt; and
1 Thename ora description of the original creditor.

Rule 508.2(a).

h If the required information is not containedin a petitionin adebt claim case,
KEY the court should not grant a default judgment because of the possibility that

A petition in a debt
claim casemust
contain information
that allowsthe
defendantto recognize
the debt as onethat he
incurr ed, including
whether the debt was
assgned and if sowho
all the prior holders of
the debt were and the
name of the original
creditor (for example,
the bank that issueda
credit card).

PONT the reason the defendant did not answer was because the defendant did not recognize the debt as

their own.

3. Civil Caselnform ation Sheet

When a person files a petition they must also file acivil case information sheet in the form issued by
the Texas Supreme Court. The information sheet must be signed by the plaintiff or their attorney.

Rule 502.2(b).

The court may not reject a pleading because the pleading is not accompanied by a civil case

information sheet. Rule 502.2(b).

If aplaintiff filesacivil caseinformation sheetbut incorr ectly identifiesthe type of casefiled, the court
A should treat the case for what it really is rather than how the plaintiff labelled it. For example, if a
COMMON plaintiff files a small claims case but incorr ectly states in the civil case information sheet that it is a

PITFALL debt claim case, thecourt should treat it asasmall claims case.

13
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B. Filing and Service Feesor Satement of Inability to Afford Payment
of Court Costs

1. Filingand Service Fees

Onfiling the petition, the plaintiff must pay the appropri ate filing fee and service fees, if any, with the
court. Rule 502.3(a). Only onefilingis required for each case although aservice feemust be assessed
for each defendant.

a. Filing Fee
In most counties thefiling feeis $46. This feeis made upof:

1 the generalfiling fee ($25) (Local Government Wde§118.121);

1 the feefor indigent civil legal services ($6) (Local Gorernment de 8.33.153);
1 the efilingfee ($10) (Government de §51.851(c)); and

1 the new judicial education on court security fee ($5) (Government de $1.971).

b. Service Fee
Feesfor service of civil process are set by the commissioner® court under Section 118.131, Local
Government Code, and are listed in the Sheriffsoand Constableso fees listing published by the
Comptroller® Office, which may be found at this link: http://www.tjctc -resources.org/docs/2017-
SCFeeManual.pdf

2. Filing a Satement of Inability to Afford Payment of Court Costsinstead of Paying
the Filing and Service Fees

Aplaintiff who is not ableto afford to paythe filing and service fees may file aO tatement of Inability

to Afford Payment of Court Costs8 dpon the filing of the Satement, the clerk of the court must docket

the action, issue citation,and provide any other customary services. Rule 502.3(a).

a. Form
The plaintiff must use the Supreme Court form or include the information required by that form. The
clerk must make the form available to all persons wit hout charge or request. Rule 502.3(b). The
Satement must either be sworn to before a notary or made under penalty of perjury andinclude the
following statement: @ am unable to pay court fees. Iverify that the statements madein this statement
are true and corre ct.0Rule 502.3(a).

14
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A copy of the Supreme Court& form may be found on the TIOC website.

If a plaintiff files a Satement of Inability to Afford Payment of Court Costs at the time they file a
petition, then a copy of the Satement should be served on the defendant with the citation. Rule

501.1(a).

b. When a Sat ement of Inabili ty May Not be ntested
A Statement of Inability to Afford Payment of Court Costs accompanied by a
legal-aid provider certificate may not be contested.

The certificate is provided by an attorney and it confirms that the legal-aid
provider saeened the person for eligibility under the income and asset
guidelines established by the provider. The attorney must be providing free
legal services because of the person® indigence, and without a contingent fee
arrangement, either directly or by referral from a legal aid provider. Rule
502.3(c).

¢c. When aStatement May be ntested
If alegal-aid provider certificate is NOT filed, then the defendant may file a
contest of a Satement filed with the petition. The contest must be filed within
seven days after the day the defendanOs@nswer is due. Rule 502.3(d).

Limit on what may be contested:

If the Satement saysthe plaintiff receivesa government entitlement based on
indigence, then the only challenge that can be made is to whether or not that
is true z in other words, is the person actually receiving the government
entitlement. Rule 502.3(d).

Hearing:

A Satement of Inability
may not be cantested
when it is accompanied
by alegd-aid provider
certificate. The person
has already been
screenedfor eligibility
by the legal-aid
provider and an
attorneyis
representing the
person without
compensation (pro
bono).

Thejudge must hold ahearing on the contest to determine the plaintiff& ability to afford the fees, and
the burden is on the plaintiff to prove such inability. The judge may conduct a hearing on their

own even if the defendant doesnot contest the Satement. Rule 502.3(d).

If the judge determinesthat the plaintiff can afford the fees:

If the judge determinesthat the plaintiff is able to afford the filing and service fees, the judge must
enter awritten order listing the reasons for that determination. The plaintiff must then pay the fees
in the time specified in the order or the case will be dismissed without prejudice (meaning the

plaintiff is not barred from filing the suit again). Rule 502.3(d).
15



C. Issuance and Service of the Gtation

When a petition isfiled, the clerk of the court must promptly issue a citation anddeliver the dtation
to each deferdant asdirected by the plaintiff. Rule 501.1(a).

1. Contents of the Citation

The citation must:
1. Be styled (Ohe Stde of Texas;0

2. Besigned by the clerk under seal of the court or by the judge;

3. Contain the name, bbcation, and address of the court;

4. Sate thedate thepetition wasfiled;

5. Sate the date thecitation wasissued;

6. Show the file number and names of the parties;

7. Be directed to the deferdant;

8. Sate the name and address of the attorneyfor the plaintiff, or if the plaintiff doesnot have an
attorney, the address of the plaintiff;

9. Notify the deferdant that if the defendant fails to file ananswer, judgment by default may be
rendered for therelief demandedin the petition; and

10. Contain the following notice to the defendant in boldface type: &You have been sued. You may
employ an attorneyto help you in defending against this lawsuit. But you are not required to
employ an attorney. You or your attorney must file an answer with the court. Your answeris
due by the end ofthe 14th day after the day you were served with these papers. If the 14th
day is a Saturday, Sunday, or legal holiday, your answer is due by the end of the first day
following the 14th day that is not a Saturday, Sunday, orlegal holiday. Do not ignore these
papers.If you do not file an answer by the due date,a defult judgment may be taken against

16



you. For further information, consult Part V of the Texas Rules of Qvil Procedure, which is
availableonline and aso at the court listed on this citation.0

Rule 501.1(c).

A sample citation form may be found onthe TICTCwebsite.

2. Copiesofthe Citation

The plaintiff must provide enough copies of the citation to be served on each defendant. If the plaintiff
fails to do this, the clerk may make copies and charge the plaintiff the allowable copying cost. Rule
501.1(d).

3. Serviceof the Citation on the Defendant

a. Who May Servethe Ciation
The citation may be served by:

1 A deriff or constable;

1 Aprocessserver certified under anorder of the Texas Supreme Court;
1 Theclerk of the court if the dtationis served by registered or certified mail; or
1 Aperson authorizedby court order who is 18 years of age or older.

Rule 501.2(a).

No onewho is a party to the suit or interested in the outcome of the suit may serve a dgtation in that
suit. Rule 501.2(a).

17



b. Primary Method of Service of the Ctation

h The citation must be served by:

KEY
PANT

o 1
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91 Deliveringacopy of the citation to the defendant in person alongwith
a copyof the petition; or

1 Mailing a copy of the citation, along with a copy of the petition, by
register ed or certified mail , restricted delivery, with return receipt
or electronic return receipt requested.

Rule 501.2(b).

c. Request for Alternative Service
If the primary method of service isnot sufficient to serve the defendant, then
the plaintiff or the constable, sheriff, process server or other person
authorized to serve process may request that the court allow alternative
service. Thisrequest must include asworn statement describing the methods
of service attempted and stating the defendanGs@usual place of business or
residence or other place where the defendant can probably be found. Rule

501.2(e).

d. Alternative Method for Service ofthe Ctation
Following arequest for alternative service the court may authorize service:

1 By mailing a copy of the citation with a copy of the petition attached
by first class mail to the defendant at a specified address, and also
leaving a copy of the citation with a copy of the petition at the
defendant® residence or other place where the defendant can
probably be found with any person found there whoisat least 16 years
of age; or

18

Deliver a copyin
person to the
defendart; or

Mail a cqpy by
registered or
certified mail,
redricted delivery,
return receipt
requested. Rule 501.2

Mail a cqoy by first
classmail to the
defendantand also:

(1) leave at

defendA T @edidence
or place where he can
be found with
someone over 16; or

(2) serve by any other
method the court finds
is reasonably likely to
provide noticeto the
defendart. Rule 501.2
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1 Bymailingacopy of the citation with a copy of the petition attached by fir st class mail to the
defendant at a specified address, and also serving it by any other method the court finds is
reasonably likely to provide the defendant with notice of the suit.

Rule 501.2(¢e).

e. Seaviceby Publication
If a defendant may not be located, or is a nonresdent of Texas and the plaintiff has been
unable to servethem, then service by publication may be necessay. This processis governed
by the rulesin county and district court. Rule 501.2(f). Thoserulesinclude Rules 109, 116
and117.

The citation is published onceeach week for four consecutiveweeks, starting at least28 days
before the return date of the citation, in a newspaper in the county where the suit is pending,
or if no newspaper is published in the county, then in any adjoining county where a
newspaper is published. Rule 116. Before granting a judgment based upon service by
publication, the court must inquire into the sufficiency of the diligence exercised by the
plaintiff in attempting to ascertain the residence or whereabouts of the defendart, or to
obtain service on anonresdent. Rule 109.

4. Return of Service

a. Requirements for the Return of Service
The officer or person to whom the citation is delivered must:

1 Note the dateandtime when they received it;

1 Execute (thatis serve) and return the citation without delay; and
1 Complete areturn of service.

Rule 501.3(a).

b. What Doesthe Return of Service Have to State?
Thereturn of service hasto include thefollowing information:

1 Thecase number and case name;

19



1 Thecourt in which the case isfiled;

1 Adesaiption of what wasserved;

i Thedate and time the citation was received for service;

1 Theperson or entity served,;

1 Theaddressserved,

9 Thedate ofservice or atempted service;

9 Themanner of delivery of service or atempted srvice;

9 Thename of the person who served or attempted service;

9 If the person is a process server certified under Supreme Court Order, their identification
number and the expiration date of their certification; and

1 Any other information required by rule or law.
Rule 501.3(b).

If the citation was served by registered or certified mail, then the return must also contain the receipt
with the addressA A €ig@ature. Rule 501.3(c).

c. What if the Person is Unableto Serve the Ciation?
When the officer or authorized person has not served the citation, the return of service must show
the diligence they used to execute the citation and the reason they were unable to execute it and
where the deferdant is to be found, if that information is available. Rule 501.3(d).

d. Signature and Verifi cation onthe Return of Service
The return has to be signed by the officer or person authorized to serve the citation. Ifthe return is
signed by someoneother than a sheriff, constable or clerk of the court, then the return must either be
verified or 9gned under penalty of perjury. Rule501.3(e). The form of the statement required on the
return isincluded in Rule 501.3(e).

20



e. Return of Serice Where Alternative Service was Used
If service was executed by an alternative method of service, proof of service must be made in the
manner ordered by the court. Rule 501.3(f).

f. Filing the Return with the Murt
Thereturn and any document to which it is attached must be filed with the court. They may be filed
electronically or by faxif those methods of filing are available. Rule 501.3(g).

h 5. No Default Judgment Unless Proof of Service Has Been on File

KEY for Three Days
PANT  No default judgment may be granted in any case until proof of service of the

citation hasbeenon file with the clerk of the court for three days, exclusive of No default judgment

the dayof filing and the day of judgment. Rule 501.3(h). may be entered unless
proof of service of the
D. How Do | Compute Time? citation hasbeenon
file for at leastthree
days!

Rules for Computing Deadlines:

h To compute time, you should:

KEY
PAONT 1. exclude the day of the event that triggers the period;

2. count every day,including Saturdays, Sundays,and legal holidays; and

3. includethe last day of the period, but

a. ifthelast dayisaSaturday, Sunday or legal holiday,the time periodis extended to the
next daythatis not a Saturday, Sinday or legal holiday; and

b. ifthe last dayfor filingfallson aday duringwhich the court is closed before 5:00 p.m.,
the time period is extended to the court & next business day.
Rule 500.5(a).

OMailbox RulA 6
A A document that is required to be filed by a given date is considered to be timely filed if it is put in
COMMON the U.S mail on or before that date, and received by the court wit hin 10 days of the due date. Rule
PITFALL 5005(b). This meansthat a party may actually file adocument by mailingit to the court on the day
it isdue,aslong asthe court receivesit within 10 days. Itwasstill filed ontime by being dropped in
the mail on the duedate!
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Extension of Time
On a showing of good cause, the judge may extend any time period under the rules except those
relating to new tri al and appeal. Rule 500.5(c).

The following calendar illustrates how to count the days between the service of a citation on a
defendant in a small claims or debt claim case and the day the defendant® answer must be filed (14
days after service of the citation):

Citation
Served

Adefendant could drop hisanswer in the mail on the last day for filing and under
tE Ama®boxrul A avoufd®e considered filed ontime as long asit is received by the
court within 10 days of the due date.
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Now suppose the ddendant was served with the citation 14 days before a hdiday. The answer date
would be calculated as follows:

13

14

(Day 0) (Day 1) (Day 2) (Day 3) (Day 4) (Day 5)
Citation
Served
20 21 22 23 24 25 26
(Day 6) (Day 7) (Day 8) (Day 9) (Day 10) (Day 11) (Day 12)
27 28 29 30 31
(Day 13) (Day 14) (Day 15) (Day 16)
Memorial Answer Must | Answer Must
Day: Court be Filed if be Filed if
Closed Court Closes | Court Closes
at5:00 p.m. before 5:00
p.m.

Please seelink to Justice Court Rules z Time Periods in Resourcesfor an Index of all signific ant
filing deadlinesin civil cases.

E. Who May Represent a Party in Justice Qourt?

1. Representation of an Individual
An individual who isaparty to a dvil case injustice caurt may be represented by:

A Himself or herself;

A Anattorney; or

A An authorized aent in aneviction case (but not in asmall claims or debt claim case).

Rule 500.4(a).

2. Representation of a Corpo ration or Entity
A corporation or other entity -- such asapartnership or anLLC (alimited liability company) -- that
isaparty to acivil casein justice court may be represented by:
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A An employee, owner, officer, or partner of the entity who is not anattorney;

A Anattorney;or

A Aproperty manager or other authorized agent in an eviction case (but not in a small claims

or debt claim case).

Rule 500.4(b).

3. Assisted Representation

Ajustice court may also allow anindividual representing himself or herself
to be assisted in court by afamily member or other individual who is not
being compensaed. The court maydo thiswhen it findsthere is good cause
to allow the individual to be assisted in court. Rule 500.4(c). For example,
anelderly person might needsome assistance from arelative to understand
the proceedings and to submit documents or other evidence helpful to their
side of the case.

This rule does not allow the unauthorized practice of law; it simply allows
the court to permit someone to assist a party who needs help in

understanding the proceedings or presenting their caseto the court or jury.

F. Pretrial Discovery

1. What is Pretr ial Discovery?

The court may alow a
family member or
personwho is not
being compensatedto
asdgstaparty in
presentingtheir case
in justice court.

Pretrial discovery is the process by which the partiesto acivil case are allowed to obtain information
about the case from the other side before the tri al. That way they are able to develop the facts they
will pr esent at tri al and avoid being unfairly surprised by factsthe other side presents.

Discovery is routinely used in civil cases filed in district court or county court at law to help the
parti es prepare their cases for tri al; it is far less common in justice court because the @sesin justice
court are less complex and the cost of the discovery might even be more thanthe amount in dispute.

But sometimesthere is alegitimate need for pretrial discovery in acivil casein justice curt.
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2. What Types of Discovery Are There?
The most common forms of discovery are:

1 Reguests for Disclosure

1 Reguestsfor Admissions

1 Interrogatories

1 Reguestsfor Production of Documents
91 Depositions

a. Requestsfor Disclosure
A Request for Disclosure requires the other side to provide some basic information about the case
including:

9 Thecorrect names of the parties and whether there are any other potential parties;

1 Thenames of any potential witnesses and the information they may have;
9 Thelegal theoriesthe party is relying on;

1 How damagesare cdculated;

1  Whether there are any insurance policies;

1 Medical bills if the party is claiming personal injury; and

1 Information about expert withe sses, if any.
Rule 194.2.

b. Requestsfor Admissions
Requests for admissions arewritten requests that the other party admit that somethingis true. For
example, BPlease admit that you signed this contract.6 The party responding to the request must
Gdmité or @enydthe request. If the party fails to respond to the request, then that constitutes an
admission that the fact is true. Rule 198. So in the example above, if the party on whom the request
was served never respondsto the request, then the request is @eemed admitteA @nd at trial they will
not be able to denythat they signed the contract.
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c. Interrogatories
Interrogatories are written questions that the responding party must answer under oath. For
example: GHow fast were you going when you rear-ended mee An interro gatory may ask about the
facts of the case or about the other side® legal theories. Rule 197.1.

d. Requestsfor Production of Documents
A Request for Production of Documents asks the other party to produce documents or tangible things
or to make them available for inspection and copying. The request must be specific enough to allow
the responding party to know what is being asked for. Rule 196.1. For example, in a credit card case
a defendant might request production of all documents the plaintiff has relating to the defendant®
use of the credit card andany charges or payments on the account.

e. Depositi ons
A deposition is the actual taking of testimony of a witness or a party under oath before trial in the
presence of a court reporter who prepares a transcript of the testimony. A depasition is normally
takenin the office of an attor ney for one of the parties. Depositions are rarely usedin casesin justice
court because of the time and expense involved in taking the deposition and paying the court
reporter. Rule199.2.

3. When Is a Party Allowed to Take Pretr ial Discovery in a Qvil
Casein Jugice Court?

Pretrial discovery in justice court is limited to what the judge considers

reasonable and necessary for that case. Here is the procedure that must be

followed for discovery in justice court:

1. The party (this may be either the plaintiff or the defendant) must A party may not take

file awritten motion for discovery with the judge. pr(?trial discpvery ina
civil casein justice

2. The party must serve (that is, mail or otherwise deliver) the f:ourt\;/wth'o ut the
judge prior approval.

motion to the opposing party. For example, if the party requesting The judge should only
the discovery isthe plaintiff, they have to send a copy of the motion allow discovery that is
requesting discovery to the defendant. reasonable and

necessaryfor that case.
3. Unless a hearing is requested, the judge may rule on the motion

wit hout a hearing. The judge may allow the discovery, not allow

the discovery, or alow some portions of the discovery and not allow other portions of it.

4. Thediscovery requests are not supposedto be served on the responding party unlessthe
judge issues a signed order approvégg the discovery. This does not mean that the



discovery requests should not be attached to the motion to the court requesting approval
to conduct the discovery. It simply means that the discovery requests are not to be served
on the responding party for the purpose ofrequiring a response until the court signs an

order approving the discovery.

5. If the discovery requests are allowed, we suggest that the court send an orderto all parties
explaining which discovery requests are approved, when the responses are due, and
where to send the responses. This is not expressly required by Rule 500.9(a) but we
believeit may saveallot of time and effort when the parti es dond know what to do or how

to doit.

6. If the court allows discovery requests, and the party on whom they are served ignores
them and fails to comply with a discovery order (for example, an order from the court
requiring them to respond to the discovery), then the party requesting the discovery can
seeksanaionsincludingdismissal of the case or anorder to paytheir discovery expenses.

Rule 500.9(a).

G. Serviceof Documents Other Than the Citation
After the citation is served on the defendant in acivil case, pleadings, motions
or notices may be filed with the court and, as discussed above, in some cases
discovery might be served on the other party. How do these pleadings,
motions and other documents have to be served?

How to Serve Documents Other Than the Qtation:

Other than the citation or oral motions made during trial or when all the
parti es are present, every notice and every pleading, motion, or other request
or application to the court must be served on all the other partiesin oneof the
following ways:

(1) In person. Acopy maybedeliveredto the party, or the party® duly
authorized agent or attorney,in person.

(2) Mail or courier. Acopy may be sent by courier-receipted delivery
(such as Fed Ex) or by certified or registered mail, to the party® last known
address. Service by certified or registered mail is complete when the
document is properly addressed and deposited in the United Sates mail,
postage prepaid.

(3) Fax. A copy may be faxed to the recipient® current fax number.
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(4) Email. Acopy may be sentto anemail address expresdy provided by the receiving party,
if the party hasconsentedto email service inwriting.

(5) Other. A copy may be deivered inany other manner directed by the court.
Rule 501.4(a).

Time for Response After Service by Mail:

If adocument is served by mail, three days are added to the length of time a party hasto respond to
the document. Notice of any hearing requested by a party must be served on all other parties not less
than three dayshbefore the time specified for the hearing. Rule 501.4(b).

Who May Serve The Document?

Documents other than a citation may be served by a party to the suit, anattorney of record, asheriff
or constable, or by any other person competent to testify. Rule 501.4(c). It is the responsibility of the
person filing the document to serve it.

Certific ate of Servi ce:

The party or the party® attorney must include a signed statement on all documents filed with the
court describing the manner in which the document was served on the other party and the date of
service. This is called a CCertificate of Service8 Bhe Certificate of Service by a party or the partU
attorney, or the return of an officer (such as a Sheriff or Constable), or the sworn statement of any
other person showing service of anoticeis proof of service. Rule 501.4(d).

Failureto Serve:

Aparty may offer evidenceor testimony that a notice or document was not received, or, if service was
by mail, that it was not received within 3 days from the date of mailing, and upon so finding, the court
may extend the time for taking the action required of the party or grant other relief as it deems just.
Rule 501.4(e).

Examples:

Suppose a defendant files their answer 14 days after they were served with the citation. An answer
isa (leadingdand therefore the defendant must serve a copy of the answer on the plaintiff using one
of the methods listed above (in person, courier, registered or certi fied mail, fax, email if the plaintiff
agreed to service by email, or a mehod ordered by the court).

Or suppose the defendant files a motion to transfer venue (discussed below). The defendant must
serve acopy of the mation on the plaintiff using one of thelisted methods.
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Supposethe court setsahearingon the motionto transfer venue. It must issue anotice of the hearing
and serve both parties using one of themethods listed aove.

H. Venue

1. What isVenue?
h Venuemeansthe place where acase maybeheard. Asdiscussed above,venue

KEY is not the same asjurisdicti on, which meanswhether or not the court has the
PQONT  power to decide the case that has beenfiled. Whenvenueis (1) Defendantmoves

at i.ssye, the court hasjurisdiction to decide such a case but the dfefendar?t is T .

claiming that the case needs to be heard by another court because it wasfiled caseis filed in wrong

in thewrong place. county or precinct.
(2) Fair Trial Venue

For example, if the plaintiff filesa suit for breach of contract for $20,000, the Motion.

court does not have subject matter jurisdiction to hear that case. The court (3 tC_Ionsent of all
parties.

must dismiss the case onits own motion.

Now suppose the plaintiff sues for breach of contract for $5,000 andfilesthe suit in ajustice court in
Dallam County where the plaintiff lives but the contract was signed and performed in Orange County
and the defendant lives in Orange County. The court has jurisdiction to hear that case but the
defendant may argue that the court does not have venue to hear it because nothing happenedin
Dallam County relatingto the case andthe defendant doesnot live in Dallam County. The court would
not dismiss the case but, if the defendant files a motion to transfer venue,the court could transfer the
case to ajustice court in Orange County. The same kind of court (a justice court) will hear the case
but in adifferent location.

Unlike subject matter jurisdiction (which can never be waived), an objection to venue is waived if
not properly raised by a party. So if the defendant in the case described above who lives in Orange
County does not file amotion to transfer venue,thenthe court in Dallam Caunty canstill hear the case
and the defendant will have togo all the way across Texasto defend himself in court.

2. What are the General Rules for the Proper Venue of a Case?

Geerally, the defendant in a small claims or debt claim case is entitled to be sued in one of the
following venues:

1 Thecounty and precinct where the deferdant lives;
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9 The county and precinct where the incident (or majority of incidents) that gaverise to the
claim occurred;

1 Thecounty and precinct where the contract or agreement, if any, that gaverise to the claim
was to be performed; or

9 Thecounty and precinct where the property islocated in asuit to recover personal property.

Rule 502.4(b).

If the plaintiff isanon-resident of Texas, or if the defendanGs@esidence is unknown, the plaintiff may
file the suit in the county and precinct where the plaintiff resides. Rule 502.4(c).

In some casesother more specific venue laws may apply under the QGvil Practice and Remedies Code.
Rule 502.4(a).

3. What isthe Procedure on a Motion to Tr ansfer Venue?

If a plaintiff files suit in an improper venue, a defendant may challenge the venue selected by the
plaintiff by filingamotionto transfer venue. Rule 502.4(d).

a. When Doesthe Motion Have to be Filed?
The motion to transfer venue must be filed before trial, no later than 21 days after the defendant®
answer is filed. Rule 502.4(d).

b. What Doesthe Motion Have to State?
The motion to transfer venue must contain a sworn statement that the venue chosen by the plaintiff
isimproper and it must identify a specific county and precinct of proper venueto which transfer is
sought. Rule 502.4(d).

c. What if the Defendant Fails to Name the County and Precinct to Which Transfer is
Saught?

If the defendant fails to name a county and precinct to which transfer is sought, then the court must

instru ct the defendant to do so and give the defendant seven days to cure this defect. If the

COMMON defendant fails to correct the defect, thenthe court should deny the motion and the case will proceed

PITFALL

in the county and precinct where it was originally filed. Rule 502.4(d).
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d. The Judge Must Set a Heari ng on the Motion
If a defendant files a motion to transfer venue, the judge must set a hearing on the motion. Rule
502.4(d)(1)(A).

e. Regonse by the Raintiff
The plaintiff may (but is not required to) file a responseto the defendant® motion to transfer venue.
Rule 502.4(d)(1)(B).

f. Hearing onthe Motion
The partiesmay present evidence at the hearing. Awitne ssmay testify atthe hearing either in person
or, with the court & permission, by means of telephone or an electro nic communication system. Rule

502.4(d)(1)(O).

g. The uidC A Bedision on the Motion
If the motion is granted, the judge must sign an order designating the court to which the case will be
transferred. The court must also state the reasons for the transfer. If the motion is denied, the case
proceedswhere it wasfiled by the plaintiff. Rule 502 4(d)(1)(D), 502.4(1)(G).

h. NoAppeal of the lidge® Decision
A motion for rehearing or an interlocutory appeal (meaning an appealin the middle of the case) of
the judgA 6 ding®r(a motion to transfer venueare not allowed. Rule 502.4(d)(1)(E).

i. Timefor Trial ofthe Gase after Ruling on the Mation
Atri al of the case may not be held until at least the 14t day after the judgA &ufingon the motion to
transfer venue. Rule 502.4(d)(1)(F).

j. Procedure bythe Transferring Gourt if the Mation is Granted
When the court grants an order trandferring the case, the judge who issued the order must
immediately prepare a transaipt of all the entries made on the docket of the case, certify the
transcript and send the transcript, with a cetified copy of the hill of costs and the original papersin
the case,to the court in the precinct to which the case has beentransferred. Rule 502.4(d)(1)(G).

k. Procedure by the Receiving Gourt
The court receiving the case must notify the plaintiff that the case hasbeenreceived. If the case has
beentransferred to a different county, then the plaintiff has to pay a new filing fee in the new court.
The court receiving the case must notify the plaintiff that they have 14 days after receiving the
notice to pay the new filing fee or file a statement of inability to afford payment of court costs. The
plaintiff is not entitled to arefund of any fees already paid. If the plaintiff fails to pay the new filing
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fees or to file a statement of inability to afford payment of court costs, then the case should be
dismissed without prejudice (meaning the plaintiff is free tofile anew lawsuit). Rule 502.4(d)(1)(F).

Note that the plaintiff is not required to pay a new filing fee if the case is transferred to a different
precinct within the same county.

4. Fair Trial Venue Change

a. Whatis aFair Trial Venue (thange?
Thisisamotion to change the venue of a case or to change the judge hearing the case because a party
believes they cannot get afair trial in that precinct or before that judge.

b. What Hasto be Filed?
A party requesting afair trial venuechange must:

1 File a sworn motion stating that they believe they cannot get a fair trial in a specific
precinct or before a gecific judge;

9 File sworn statements of two other credible personsin support of the motion; and
1  Secify whether they are requesting a change of location or achange ofjudge.

Rule 502.4(e).

¢c. When Doesthe Motion Have to be Filed?
The motion hasto be filed no less than seven days before trial. Butif the party shows good cause for
filing the motion less than seven days before trial, the court may still consider the motion. Rule
502.4(e).

d. What Doesthe @urt Do if the Motion is for a Change of udge?
If the party seeks a change of judge, the judge must exchange benches with another qualified justice
of the peace, or if no judge is available to hear the case,then the county judge must appoint avisiting
judge to hear he case.Rule 502.4(e).

e. What Doesthe @urt Do if the Motion is for a Change of Location?
If the party seeksa changein location, the case must be transferred to the nearest justice court in the
county that is not subject to the same or some other disqualification. If there is only one precinct in
the county, then the judge must exchange bencheswith ancther qualified justice of the peace,or if no
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judge is available to exchange benches, then the county judge must appoint a visiting judge to hear
the case.Rule 502.4(e).

f.  What if This Precinct isthe Orly One Where the Case May be Filed?
In cases where exclusivejurisdictionisin aspecific precinct, such asaneviction case,the only remedy
isachange ofjudge; achange of location is not available. Rule 502.4(¢).

g. How Often May a Party File a Motion for a Fair Trial Venue Change?
A party may apply only one time in any given case for aFair Trial Venue Change.Rule 502.4(e).

5. Transfer of Venue by Consent

The partiesmay also file awritten consent by all of the parties or their attorneys to transfer the case
to another justice court. If they file such a consent, the case must be transferred to the court of any
other justice of the peace of the county, or to any other county. Rule 502.4(f).

I. The DefendanO &Aswer

What is an Answer?
An answer is the defendant® written response tothe petition filed by the
plaintiff.

When is the Answer Due?

The defendanGs@nswer is due by the end of the 14th day after the day the An answer is the

defendant was served with the citation and the petition. However: defendartd §ritten
responseto the
1 If the 14th dayis a Sturday, Sinday, or legal holiday, thenthe answer petition.
isdue on the next day that is not a Saturday, Sunday, or legal holiday; : .
AND All it needs to saykE O d,
deny that | owe
anythingoor words to
1 If the 14th day falls on a day during which the court is closed before that effect.

5:00 p.m., the answer is due on the court & next business day.

Rule 502.5(d).

The defendant must file awritten answer with the court and must serve acopy of the answer on the
plaintiff. Rule 502.5(a).
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If the defendant was served by publication, then the answer is due by the end of the 42nd day after
the day the citation was issued. However, if the 42nd day falls on a Satur day, Sunday or legal holiday,
then the answer is due on the next day that is not a Saturday, Sunday or legal holiday; and if the 42nd
day falls on a day during which the court is closed before 5:00 p.m.,then the answer is due on the
court & next business day. Rule 502.5(e).

What is the Defendant Required to Include in the Answer?
The defendant must include inthe answer:

i Thename of the defendant;

9 The address, telephone number and fax number, if any, of the defendant, and the name,
address, telephone number and fax number, if any, ofthe defendant® attorney, if he has an
attorney; and

9 If the defendant consents to email service, a statement consenting to email service and the
email contact information.

Rule 502.5(a).

A General Denial is Sufficient:
An answer that denies all of the plaintifE&l@gations without specifying the reasons is a sufficient
answer.The defendant isfree toraise anydefense at trial. Rule 502.5(b).

So the defendant may simply state: & dond owe anything to the plaintif&dér @ deny the allegations of
the petitiondor words to that effect, and this is enough to constitute ananswer.

A defendant in justice court is not required to plead affirmative defenses (such as the statute of
limitations or the statute of fraud) in order to present such defenses at tri al.

The Answer Must be Docketed:
When an answer is filed, the defendant® appearance must be noted on the court® docket. Rule
502.5(c).

J. Counterclaims, Cross-Claims and Thir d-Party Claims

1. Counterclaims
a. Whatis aCaunterclaim?
A oounterclaim is aseparate claim for damages or other relief by the defendant against the plaintiff.
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Adefendant may file apetition stating asacounterclaim any claim against a plaintiff thatiswithin the
jurisdiction of the justice court, whether or not it isrelated to the claimsin the plaintiff& petition. Rule
502.6(a).

For example, if a contractor sues a homeowner claiming that he is owed $3,000 for installation of a
new roof, and the homeowner claimsthe roof is defective and that he has suffered damages of $4,000
asaresult of water leaking into the house and warping the floors, the homeowner may assert his
claim against the cortractor asacounterclaim in the same lawsuit.

b. What arethe Proceduresfor a Caunterclaim?
The counterclaim petition must meet the same requirements for a petition
filed by aplaintiff. Rule 502.6(a). The defendant must pay
the samefiling feethat would apply to thefiling of a petition or file astatement
of inability to afford payment of court costs. Rule 502.6(a). Afiling feeis required
but no citation is

issuedsincethe

Whenacounterclaimisfiledthe court does not issue acitation. Rule 502.6(a). plaintiff (against

. e o whom the
ThIS.IS because. the plaintiff is already a party to the case and a dtation is ngt counterclaim is filed)
requiredto notify them that they have beensued. However, the defendant is is already a party to
requiredto serve a copy of the counterclaim on the plaintiff under Rule501.4. the case.

Rule 502.6(a).

The plaintiff is not required to file an answer to a counterclaim. Rule 502.6(a). The allegations are
automatically deemed denied.

2. Ooss-Gaims

a. What is a Cross-Claim?
A cross-claim is a claim by one defendant against another defendant or by one plaintiff against
another plaintiff.

For example, if a person injured in an automobile accident sues the driver for negligence and the
owner of the car for negligently entrusting the car to the driver, the ovner may have a claim against
the driver for indemnification. This claim would be asserted by the owner as a cross-claim against
the driver, both of whom are defendants in the case. The owner would allege thatin the event he is
found liable to the plaintiff, the driver must indemnify the owner for any damages the plaintiff
recovers against the owner.
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b. What arethe Proceduresfor a G oss-claim?
The cross-claim petition must meetthe same requirements for a petition filed
by a plaintiff. Rule 502.6(b). The party filing the cross-claim
must pay the same filing fee that would apply to the filing of a petition or file

a statement of inability to afford payment of court costs. Rule 506.2(b). " : :
Afiling feeis required
and a citation must be
issuedand servedon

When a cross-claim is filed the court doesissue a citation for any party that any party that hasnot

hasnot yet filed an answer or a petition in the case (whichever applies), and yet filed a pleading (an
the citation must be served on that party in the same manner as a citation is answer or a petition)
served on a defendant when the case is first filed. Rule 502.6(b). in the case.

If the party against whom the cross-claim isfiled hasalreadyentered
an appearance inthe case by filing an answer or petition, then the wurt does

not issue a citation for that party, and the party filing the cross-claim just servesa copyof the cross
claim on them under Rule 501.4(that is, service of documents other than acitation). Rule 502.6(b).

3. Third-Party Caims

a. What is a Third-Party Claim?
A party who isdefending aclaim has aright to bringathird party into the case
and assert that the third party isliablefor all or part of the damages. The party
asserting the claim is the third-party plaintiff and the party against whomiit is

asserted isthe third-party defendant.
paryy Afiling feeis required

. : : : and a citation must be
For example, suppose a person injured in an automobile accident doesnot sue

issuedand servedon
the driver ofthe car but doessuethe owner of the car for negligently entrusting the third-party
it to the driver. The owner who has beennamed asthe only defendant in the defendart.

case may file a third-party claim against the driver, who
would be athird-party defendant. The owner could allege that in the event he

is found liable to the plaintiff, then the driver must indemnify him (the owner) for any damagesthe
plaintiff recovers against him.

b. What arethe Proceduresfor a Third-Party Aaim?
The third-party petition must meet the same requirements for a petition filed by a plaintiff. Rule
502.6(c). The party filing the third-party petition must pay the same filing fee that
would apply to thefiling of apetition or file a gatement of inability to afford payment of court costs.
Rule 506.2(c).
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When athird-party petition isfiled the court must issue a citation for the third-party defendant and
the citation must be served on the third-party defendant in the manner providedin Rule501.2. Rule
506.2(c).

K. When May a Party Amend Their Pleadings?

Party May Amend At Least 7 Days Before Trial:

A party may amend their petition or answer by adding something to it or withdrawing something

from it, aslong asthe amended pleadingis filed and served on the opposing party under Rule 501 .4
not less than sevendayshbefore trial. Rule 502.7(a).

The Court May Allow Amended Pleadings Lessthan 7 Days Before Trial:
The court may allow apleadngto be amended less than seven days beforetri al if the amendment will
not operate asasurprise tothe opposing party. Rule 502.7(a).

For example, suppose bhn Smith sues DougBrown for not paying back $2,000 he loanedhim under
a promissory note with 5% interest per year. The morning of trial John wants to amend his petition
to include the additional amount of interest that has accrued since he filed the suit. This would not
operate as asurprise to Doug sothe court should allow it.

But what if on the morning oftri al Johndecides he wants to add an ertirely different claim against
Doug -- for orrowin gda shotgun and never returning it. Doug could legitimately say he had no idea
John wanted to throw that claim in this case and the court could require Jdhn to file a new, separate
suit against Doug if he wants to pursue that claim.

L. How Does a Party Challenge An Insufficient Pleading?

Party May File a Motion:

Aparty mayfile amotion with the court asking thatanother party berequired to clarify their pleading.
Rule502.7(b).

For example, suppose bhn Smith sues Doug Brown for conversion (theft) but doesl tGstate clearly
what it is he isclaiming Doug took (wasit his shotgun or something else?).Doug could ask the court
to order Johnto clarify what he® claiming Dougtook andthe facts that John relies onin alleging that
it waswrongful.
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The Court Must Decide Whether the Pleading is Sufficient:

If the defendant files a motion to clarify, then the court must then decide whether the pleading is
sufficient to place all parties on notice of the issuesin the lawsuit. The court may hold a hearing to

makethat determination. Rule 502.7(b).

If the Pleading is Insufficient:

If the court decides that the pleading is insufficient, then the court must order the party to amend
their pleading. The court must also set a date by which the amendment must be filed and served on

the other side. Rue 502.7(b).

If the Party Fails to Comply with the Court & Order:

If a party that is ordered to amend their pleading fails to do so, then the pleading may be stricken.
Rule 502.7(b). If the party isthe plaintiff, this could meanthat their case will be dismissed.

M. Default Judgment

1. Default Judgment Procedure in a Small Qaims Case

a. What is a Default Judgment?

h A default judgment is an order granting a judgment to the plaintiff when the

KEY
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defendant fails to file an answeror otherwise respond to the petition after
being properly served with the citation. Rule 503.1.

b. When Should the Gurt Enter a Default Judgment?
The court should enter a default judgment in a small claims case if the
following conditions are met:

1 Thepetition contains all the required information

1 The defendant fails to file an answer by the date required by Rule
502.4 (normally 14 days after being served with the citation

1 Thecourt ensuresthat service was proper (and the court may hold a
hearing for that purpose);

9 Proof of service has beenfiled in accordancewith Rule 501.3(h)
; and
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1 Theplaintiff has filed the required military service affidavit andthe court is not barred from

granting adefault judgment under the Servicemembers Qvil Relief Act

Rule 503.1(a).

c. What Procedure Must the Court Follow in Granting a Default
Judgment?
The procedure the court must follow in granting adefault judgment depends
on whether or not the plaintiff& claim is based onawritten document signed
by the defendant (for example, asuit on a promissory note or acontract).

(1) If the Claim is Based on a Written Document:
If the following conditions apply, then the judge must render judgment
for the plaintiff in the requested amount wit hout any necessty for a
hearing:

1 Theclaimisbased onawritten document signed by the defendant;

1 Acopy of the document has beenfiled with the court and served on the
defendant;

1 Theplaintiff hasfiled asworn statement that thisisatrue and accurate
copy of the document, that the relief sought by the plaintiff is owed, and
that all payments, credits and offsets due to the defendant have been
accounted for.

Rule 503.1(a)(1).
The plaintiffé &torney may also submit an affidavit supporting the awad of

attorneyd f@es towhich the plaintiff is entitled, if any,and the caurt may avard
reasonable attorneyd f@es. Rule 503.1(a)(1).

(2) If the Claim is Not Based on a Written Document:
If the plaintiff& claim is not based on a written document signed by the
defendant, then the following conditions apply:

1 The plaintiff must request a hearing, either orally or in writing;

39

The procedure for
granting a default
judgmentisalittle
different in adebt claim
case (seepages41-43)
andin aneviction case
(see EvitionsDeskook).

A heaiingisnot required
if the plainti £/ERiQ is
based onawritten
document signed by the
defendant.

A healingis required if
the plaintiff& claim is not
based onawritten
document signed by the
defendant.

Notice of any hearing
requested by a party
must be served onall
other parties at least
three days before the
date of the heaing. Rule
501.4(b).



1 Theplaintiff must appear at the hearing and provide evidence ofits damages;

1 If the plaintiff provesits damages, the judge must render judgment for the plaintiff in the
amount proven;

1 If the plaintiff is unableto prove its damages, the judge must render judgmentin favor of
the deferdant.

Rule 503.1(a)(2).

With the court & permission, aparty may appear at the hearing by meansof telephoneor anelectronic
communication system. Rule 503.1(a)(2).

d. What if the Defendant Appears Before a Default Judgment is
Entered?

h Sometimes a deferdant fails to file an answer within 14 days of being served
KEY with the citation but shows up in court for the hearing on a motion by the
PAONT plaintiff to enter adefault judgment. If the defendant appearsin acase,or files
an answer, at any time before a default judgment is entered by the court, then
the court must not enter the default judgment! The defendant has appeaed

andthe case must now be set for trial. Rule 503.1(b).

The court must never
enter adefault
judgment if the

defendantshowsup
e. Default When an Answer Has Been Fil ed (Post-Answer Default) for a hearingor
If a defendant who has answered fails to appear for tri al, then the court may otherwiseappearsin
proceedto hear the case just astheywould at anormal bench tri al and render court Z evenif the
judgment according to the evidence submitted. Rule503.1(c). defendant failed to file

a written answer on
time.

f. Ifthe Petition is Missing Sanething
A If a plaintiff& petition is missing arequired fact (such asa description and the

COMMON value of any personal property the plaintiff is seeking to recover), the court may allow the plaintiff to

PITFALL orally amendtheir pleadingand provide evidence of the missinginformation under oathat the default
hearing if the amendment will not operate as a surprise to the other party. Rule 502.1 and
502.7(a).

g. Noticeto the Defendant
When the plaintiff requests a default judgment, the plaintiff must provide to the clerk of the court in
writingthe last known mailing address of the defendant at or before the time the judgment is signed.

Rule 503.1(d).
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When adefault judgment is signed, the clerk of the court must immediately mail written notice of the
judgment by first class mail to the defendant at the address provided by the plaintiff and the clerk
must note on the docket that the notice has beenmailed. Rule 503.1(d).

The notice must state the number and style of the case, the court in which the case is pending, the
names of the partiesin whose favor and against whom the judgment wasrendered, and the datethe
judgment wassigned. Rule 503.1(d).

2. Default Judgment Procedure in a Debt aim Case
Foecific rules apply for entering adefault judgmentin a debt claim case.

a. Geeral Rule
The general rule in a debt claim case is that if the defendant does not file an answer or otherwise
appear by the answer date, the judge must render adefault judgment upon plaintiffG proof of the
amount of damages. Rule 508.3(a).

b. How Doesthe Raintiff Prove the Amount of Damagesin a Debt aim Case?
The Evidence of Damages Must Either be Served on the Defendant or Submitted to the Court
The evidence of plaintiff's damages must either be attached to the petition and served on the
defendant with the citation or submitted to the court after the defendant's failure to answer by the
answer date. Rule 508.3(b)(1).

The Form of the Evidence
The evidence of plaintiff@ damages may be offered in a sworn statement (an affidavit) or in live

testimony in court. The evidence mayinclude documentary evidence. Rule 508.3(b)(2).

How Doesthe Plaintiff Establish the Amount of Damages?
The amount of damages is established by evidence:

9 Thatthe account or loan wasissued to the defendant andthe defendantis obligatedto payit;

9 That the account was closed or the defendant breached the terms of the account or loan
agreement;

I Ofthe amount due on the account or loan as of a date certain after all payments, credits and
offsets have beenapplied; and

1 That the plaintiff owns the account or loan and, if applicable, how the plaintiff acquired the

account or loan.
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Rule 508.3(b)(3).

When May the Cout Consider Documentary Evidence?

The court may consider documentary evidence if it is attached to a sworn statement (such as an
affidavit) made by the plaintiff or its representative, a prior holder of the debt or its representative,
or theoriginal creditor or its representative, that attests to the following:

1 Thedocumentswere keptin the regular course of business;

1 It wasthe regular course of business for an employee or representative with knowledge of
the act recordedto makethe record or to transmit information to beincludedin the record,;

1 Thedocuments were creaed at or near the time of the events recorded or reasonably soon
thereafter; and

i Thedocuments attached are the aiginal or exact duplicates of the original.
Rule 508.3(b)(4).

When May the Cout Reject an Affidav it?
Ajudge is not required to accept a sworn statement (an affidavit) if the source of the information or
the method or circumstancesof preparation indicate alack of tru stworthiness.

But ajudge maynot reject a sworn statement only because it is not made by the original creditor or
because the documents attested to were createdby a third party and subsequently incorporatedinto
andrelied upon by the business of the plaintiff. Rule 508.3(b)(5).

For example, if the affidavit indicates that the person who signed the affidavit has no personal
knowledge of any of the facts contained in the affidavit, or does not tie the debt to this particular
defendant, the court is not required to accept the affidavit. But a judge may not reject an affidavit
solely because the person signing it is an officer or employee of a business or entity that bought the
debt from the original creditor (such asabank or credit card company) or anassigneeof the original
creditor.

Does the Court Have to Hold aHearing Before Granting aDefault Judgment?

No! The judge may erter a default judgment without a hearing if the plaintiff submits sufficient
written evidence of its damagesandthe court should do so to avoid undue expense and delay.
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Otherwise, the plaintiff may request a default judgment hearing at which the plaintiff must appea,
in person or by telephonic or electro nic means, and prove its damages at the heaing. Rule 508.3(c).

What is the Outcome of the Hearing?

If the plaintiff provestheir damages, the judge must render judgment for the
plaintiffin the anount proven.If the plaintiff isunable to provetheir damages,
the judge must render judgment in favor of the defendant. Rule

508.3(c).

This meansthat even though the defendant did not file an answer or appear
in the case, thejudge should enter ajudgment in favor of the deferdant if the
plaintiff fails to prove their damagesin a debt claim case.

What if the Defendant Appears Before aDefault Judgment is Sgned?

If the defendant files an answer orotherwise appearsin a case before a defailt
judgmentissigned by the judge,the judge must not render adefault judgment
and must set the case for trial. Rule 508.3(d).

Thismeansthat evenif the defendant failedto file their answer within 14 days
after the citation was served on them, if they show up for a default judgment
hearing, or if they otherwise appear or answer, then default judgment is off
the table and the court must set the case for trial.

What if the Defendant Files an Answer but Does Not Show Up for Trial?
If a defendant who has answered fails to appear for trial, the court may
proceedto hear evidence on both liability and damagesandrender judgment
accordingly.

If plaintiff provestheir
damagesin adebt
claim case(and meets
all the other
requirementsfor a
default judgment),
they are entitled to a
judgment.

If the plaintiff fails to
prove their damagesin
adebt claim case,
judgment must be
enteredin favor of the
defendanteventhough
the defendantnever
answered or appeared
in the case.

3. Affidavit and Procedures Regardi ng Defendant®& Milit ary Status (Servicemembers

Civil Relief Act)

The Servicemembers Qvil Relief Act ((8 2 ! iinfipses certain procedural requirements in all civil

casesin justice court. 50 USC § 311(5).

Affidav it Requirements:

In any civil case in which the defendant does not make an appearance, before entering a default
judgment, thecourt Ghall require the plaintiff to file with the court an affidavit:
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1 Sating whether or not the defendant is in military service and showing necessary factsto
support the affida vit; or

1 ...[Stating that the defendant is unable to determine whether or not the defendant is in
military service.0

50 USC. § 3931(b).

The affidavit may be a statement, declaration, verification, or certificate, in writing, subscibed and
certified ordeclared to betrue under penalty of perjury. 50 USC. § 3931(b)(4).

Typically, plaintiffs will attach a printout from the Department of Defense website

, but they are not required to use that form as long as
they show (ecessary factsdto support the affidavit. For example, in one case a plaintiff submitted an
affidavit from the deferdant® mother stating that he wasnot in military service!

What Doesthe Court Do Oncethe Affidavit is filed?
If aproper affidavit under the SCRAisfiled, there are three possibilities:

9 Thedefendant isnot in military service: The court may enter adefault judgment.

9 The court is unable to determine whether the defendant is in military service: The court
may Z but doesnot have to z require the defendant to post abond in an amount approved by
the court to protect the defendant if it turns out that he is in military service. 50 USC. 8§
3931(b)(3).

1 It appearsthat the defendant is in military service: The court may not enter ajudgment until
after the court appoints an attorneyto represent the defendant. 50 USC. § 3931(b)(2).

1 Inthissituation,onthereguest of the attorneyor onthe court & own motion, the court
must grant a stay of proceedings for a minimum of 90 days under certain
circumstances.

What if No Affidav it is Filed or the Affid avit Doesnd Show Necessary Facts to Suppo rt &2
If the plaintiff fails to file an affidavit under the SCRA, the @urt may not grant a default judgment.

If the plaintiff files an affidavit stating that the defendant is not in military service, but fails O Tsho®
necessary factsto support the affidavit,6the court may not grant a default judgment.
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What if The Cout Entered a Default Judgment When It Shouldnd Have?

If adefault judgmentisentered against a service member who did not have notice of the action during
his period of military service, or within 60 daysafter termination of or release from military service,
the court must re-open the judgment upon application of the service member for the purpose of
allowing the service member to defendthe ectionif it appeas that:

1 The service member was materially affected in making a defenseto the action by reason of
military service;and

1 Theservice member hasameritorious or legal defense tothe action or some part of it.

50 USC. § 3931(g)(1).

Arequest to vacate adefault judgment must be made by or on behalf of the service member no later
than 90 days after the dae of teemination of or release from military service.50 USC. §3931(g)(2).

Obviously, if this situation arises, ajustice court could be faced with setting aside adefault judgment
and re-opening acase even though the court would z in the absence of the SGRA zZ have lost plenary
power to set aside a default judgment. But the SCRA pre-empts the usual limitationsin Rules 507.1
and allows the court to do this.

N. Summary Disposition

What is a Summary Dispositio n?

A summary disposition is away to decide a case without having atrial. Either side may move for a
summary disposition. If the court grants the motion, then the court will enter judgment for the party
that filed the motion on some or dl of the daimsin the case. If thecourt deniesthe motion, thenthe
case proceedsto trial.

For example, suppose Jdhn Smith sues Bob Jaes claiming he loaned him $1,000 and Bob signed a
promissory note stating that he would pay it all back no later than December 31. Bob fails to paythe
money back and Johnfiles a suit to recover the amount he loaned Bob. Suppose further that Bob
admits he got the money, admits he signed the promissory note and admits hedidl tpay it back by
December 31. His only Glefensedis that he doesl tthavethe moneyright now and needsa Qittle more
timA before he canpayit back. Johncould movefor summary disposition: there are no material facts
in dispute and no need to go to trial. The court would grant a summary disposition in favor of John
andsign ajudgmentin hisfavor. The caseisover.

But suppose now that Bob claims he sent a text message to bhn on December 30 telling him he

neededa Qittle more timedto pay back the loanand Johnsent a text message back saying @kay and
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happy new yA A ®ldwg if Johnmovesfor a summary disposition, Bob could argue that John agreed
to an extension of the due date of the loan. There is a fact issue that hasto be decided at trial: was
there a valid and binding agreement to extend the due date? If so, for how long? The motion for
summary disposition would be denied and the case would proceed totrial.

Who May Move for Summary Disposition?
Either party may file a sworn motion for summary disposition of all or part of a claim or defense
wit hout atrial. Rule 503.2(a).

What Doesthe Motion Have to Show?
The motion has to set out all the supporting facts and all the documents on which the motion relies
must be attached to the motion. Rule 503.2(a).

When Should the Court Grant a Motion for Summary Disposition?
The motion must be granted if it shows that:

1 Thereare no genuinely disputed facts that would prevent ajudgmentin favor of the party; or

9 Thereisnoevidenceof one or more essential elements of adefensewhich the defendant must
prove to defeat the plainti &£ &@i@; or

f Thereisno evidenceof one ormore essential dements of the plainti &£ /AE@iQ.

Rule503.2(a). If the motion doesnot show oneof thesethings, thenthe court should denythe motion.
What is the Procedure on the Motion for Summ ary Dispositi on?

Response: The party opposing the motion may file a sworn written responseto the motion
but the party opposingthe maionisnot required to do .

Hearing: The court must not consider amotion for summary disposition unlessit hasbeen
onfile for at least 14 days. By agreement of the partiesthe judge may decide the motion andresponse
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wit hout a heaing. Otherwise, the ourt should set ahearing on the motion. The judge may consider
evidence offered by the parties at the hearing. Rule 503.2(c).

What Canthe Judge Order?

The judge may grant the motion and enter judgment on the entire case. Or the judge may specify the
facts that are established and direct further proceedings in the case on any remaining issues. Or the
judge may deny the motion and order the case to proceed to trial on all the claims the parties have
asserted in the case. Rule 503.2(d).

O. Flowcharts

Hereisaflowchart for prejudgmentissuesin asmall claims case:

Small Claims [ Petition filed with Court ]

(TRCP 502.2)
Pre-Judgment

Court Receives Request for

[ Citation PROMPTLY Issued (TRCP 501.1(a) ]-. Alternate Service (TRCP 501.2(e)

Jury Trial Demanded ’1’

(TRCP 504.1(a)(12)) Court Grants Request for
by either party, no [ Citation Service & Return (TRCP 501.3(g) J—— Alternate Service
less than 14 days (TRCP 501.2(e)(1)(2)

prior to trial & pays v \L Vi

Defendant’s Answer (Post—Answer Default\ Defendant fails to answer
l due w/i 14 days from (TRCP 503.1(a)) by due date - Default
Clerk Request or service date TRCP Defendant answers | Judgment (TRCP 503.1(a)) ‘
Pull Jurors 502.5(d) but fails to appear at - ;
trial, court may
- ——————— % proceed to hear .| Notice — Plaintiff must provide |
/ Postponement i ; o evidence j in writing last known mailing
1 Trial set—1
I (TRCP 593.3([)). ] o mm address (TRCP 503.1(d)
 Tomay Flemotion: ¢ | s ivttess [ Judgment (TRCP505.1) | }
| & must state reason I than 5 da s g ) :
\ [forpostponement = ! \ [Granted / Denied | Clerk must immediately

prior to trial
(TRCP 503.3(a)

mail written notice of
A 4 judgment to defendant
(TRCP 503.1(d)

.....................................

Non-suit /Dismissal Judgment should be immediately
*Can be filed anytime prepared and signed by Judge. Clerk
before judgment should mail (give) Judgment to all parties

.....................................
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P. Forms in a Qvil Case

Numerous formsrelating to civil casesmay be found on the TJO Cwebsite at the following
link: http:// www.tjctc.org/t jctc-resouced forms.html
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CHAPTERS: TRIAL SETTINGAND PRETRIAL CONFERENCE

A. How Do | Setthe Casefor Trial?

Sdtingthe Case for Trial:
After the defendant answers, the @se should be set onthetrial docket at the discretion of the judge,
on a dateand at a time more than 45 days later that is convenient for the court. Rule 503.3(a).

Notice of the Tri al Date:

The court must send anotice of the date, time and place for the trial to all the parties to the case at
their address on file with the court. The notice must be sent no less than 45 daysbefore the dae set
for tri al unless the judge determines that an earlier settingisrequired in the interest of justice. Rule
503.3(a).

Notice of any Subsequent Settings:
Reasonable notice of all subsequent settings (that is, any change in the tri al date or any hearingsin
the case) must be sent to all parties at their address on file with the court. Rule 503.3(a).

B. When May | Postpone (or (ontinued) the Trial?

Ajudge may, for good cause, postpone (or @ontinued) any tri al for a reasonable time. The court has
broad discretion in determining whatis good cause and what is a reasonable time to postpone the
trial. If a party files a motion requesting a postponement (or @ontinuanced) of the trial, the motion
must state why a postponement is necessary. Rule 503.3(b).

The court may also postponethe trial onits own motion for the convenience of the court.

Please note thatin an eviction case the tri al may not be postponed more than sevendays total unless
both partiesagree inwriting. Rule 510.7(c).

C. What is the Purpose of a Pretrial Confere nce and When Should |
Have One?

The court may hold a pretrial conference at the request of any party, or on its own, in any case once
all the partieshave appeared in the case (normally this will occur by the defendant filing an answer).
Rule 503.4(a).
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h It is within the court & discretion to hold or not hold a pretrial conference in any specific case. The
KEY primary reason to do so is to identify and possibly narrow down the issues for tri al, to simplify the
PONT presentation of the evidence at tri al (for example, by making sure that both sides have exchanged trial
exhibits in advance) and for the court to be aware of any unusual issuesor requirements for trial (for
example, will anywitnessesnheedto be subpoenaedor will aninterpreter be required). The court may
also ask the partiesat the pretrial conference whether they are able to settle the case on their
own without atrial or through mediation.

Appropri ate issuesfor a pretri al conferenceinclude:

91 Discovery;

1 Theamendment or clarification of pleadings;

9 Theadmission of facts and documents to streamline the tial process;

9 Alimitation on the number of witnesses at trial;

9 Theidentification of facts, if any, which are not in dispute betweenthe patrties;
1 Mediation or other alternative dispute resolution services;

9 Thepossibility of settlement;

9 Trial setting datesthat are anenable tothe court and all parties;

1 Theappointment of interpreters, if needed,;

1 Theapplication of a Rue of Gvil Procedure not in Rules500 z 510 or a Rule of
Evidence; and

1 Any other issue thatthe court deems appropriate.

Rule 503.4(a).

Note that in an eviction case the court must not schedule a pretrial conference if it would delay the
tri al. Rule 503.4(b).
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D. When Can | Issue a Subpoena?

What is a Subpoena?
A subpoenais the meanshby which a party or the judge may require a person
or anentity to attend and give tedimony at a heaingor trial. Rue500.8(a).

What is the Range of a Subpoena?
A person may not be required by asubpoenato appear in acounty that ismore
than 150 miles from where the person residesor isserved. Rule 500.8(a).

This meansthe radius of asubpoenais 150 miles, thatisif aperson livesmore
than 150 miles from the court where the case will be tri ed, they cannot be
subpoenaed for trial. Instead, oneof the parties would have to take their
depasition before trial and offer their testimony from the deposition at tri al
since the witness cannot be compelled to attend in person. But this rarely
happens in civil cases in justice court because of the expense involved in
taking a depasition.

Who Can Issue aSubpoena?

A subpoenamay be
necessaryif apersonis
neededto testify asa
witnessat atrial or
hearing and will not
appear voluntarily.
The subpoenarequires
themto showup and
testify.

A subpoena may be issued by the clerk of ajustice court or an attorney licensed to practice law in

Texas. Rule 500.8(b).

What is the Form of a Subpoena?
A subpoenaisissued in the name of the Sate of Texasand must:

1 Sate the name of the lawsuit andits case number;

1 Satethecourt in which the case is pending;

1 Sate the date onwhich the subpoenaisissued;

1 Identify the person to whom the subpoenais directed;

1 Sate the date,time, place and nature of the action required (for example, testimony and/ or

production of documents) by the person to whom the subpoenais directed;

f Identify the party who issued thesubpoenaand the partUsattorney, if any;
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§ Sate that (Failure by any person without adequate excuse to obey a subpoena served upon
that person may be deemed acontempt of court fr om which the subpoena isissued andmay
be punished by fine or confinement, or both;6and

1 Besigned by the person issuing the subpoena.
Rule 500.8(c).

A subpoenaform for usein justice murt may be found atthe following link to the TICTC website:

How and by Whom is a Subpoena Served?
A subpoena may be served anywhere wit hin the Sate of Texas by any sheriff or constable or by any
person who is not aparty and is 18 years of age orolder.

A subpoenamust be served by delivering a copy to the witne ss and tendering to that person the fees
required by law.

If the wit ness is a party and is represented by an attor ney, then the subpoenamay be served on the
attorney.

Proof of service is made by filing with the court either the witness® signed statement attached to the
subpoena showing the witness accepted service or a statement made by the person who served the
subpoena stating the date, time, manner of service and the person served.

Rule 500.8(d).

What Doesthe Subpoena Require the Witnessto do?

A person who has beensubpoenaedto appearand give testimony must remain at the hearing or tri al
until discharged by the court or the person who issued the subpoena. If acorporation or other entity
issubpoenaed, and the matters for which testimony is required are described with particularity, then
they must designate aperson to testify on their behalf. Rule 500.8(e).

May a Person Object to a Subpoena?

Yes. A person who is subpoenaedmay object or move for a protective order before the court at or
before the time for compliance. The court must provide to the person served with the subpoena
adequatetime for complianceand protection from undue burden or expense. Rule 500.8(f).
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How is a Subpoena Enforced?

If a person fails to obey asubpoena without an adequate excuse, the person may be deemed in
contempt of the court from which the subpoenawasissuedor of adistrict court in the county in which
the subpoenawas served,and may be punished by afine or confinementin jail or both. Rule

500.8(g).

E. When Should | Order Mediation?

What is Mediati on?

Mediationisaprocess used to try to reach anamicable settlement of alawsuit
wit hout having to go to trial. A mediator is appointed by the court and the
mediator meets with both sides of the case (usually separately) and listens to
their statement of the facts and their demands and tries to find a middle
ground that the parties can agree upon to reach a settle ment. The parti es may
be required by the court to go through mediation but the mediator may not
impose a settlement on the parties. All the mediator can do is recommend
what they believe is a fair settlement or alikely outcome if the case goes to
tri al, and the parties themselveshaveto agree voluntarily to the settlement or
the case is not settled. If the parties do not reach a voluntary settlement
through mediation, thenthe case proceedsto trial.

What is the State® Policy on Mediati on?

The policy of the Sate of Texasis to encourage the peacealle resolution of
disputes thr ough alternative dispute resolution, including mediation, and the
early settlement of pending litigation through voluntary settlement
procedures. Rule 503.5.

To further this policy a judge may order any case to mediation or another
appropriate generally accepted alternative dispute resolution process.

Who Pays the Mediator & Fee?
The parti es split the mediA O1 &8 O A&

What Should the Cout Consider in Deciding Whether to Order Mediation?

The gatA &alicy on
mediation is to
encouragethe
peaceable resolution of
disputesthrough
alternative dispute
resolution, including
mediation. But the
court needsto be
mindful of the
additional cost of
mediation and
whetherit is
appropriate in light of
the nature of the case
and the positions of
the parties.

The court should consider the nature of the case and whether mediation is likely to result in a
voluntary settlement without the need for a trial, or whether the parties are so far apart that
mediation is unlikely to succeed.The court should not order mediation if the expense of mediation

to the partiesoutweighs any probable benefit of the mediation process.
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CHAPTERG: TRIAL

A. How Do | Call the Casefor Trial?

Cdlingthe Cease for Trial:

Onthe day of tri al, the judge must call all of the casesset for tri al that day. Rule 503.6(a). The judge
calls the case by calling the name of the case and the docket number of the case. If all parties are

present, the judge mayask if they are readyto proceedwith the trial.

What if the Plaintiff is Not Present?

If the plaintiff fails to appear when the case is called for trial, the judge mayeither postpose the trial
to another day or dismiss the case for want of prosecution. Rule 503.6(b). In order for the court to
dismiss the case the plaintiff must have received notice of the trial date andthe notice should have

informed the plaintiff that failure toappear for trial could result in dismissal.

What if the Defendant is Not Present?

If a defendant who has filed ananswer fails to appear when the case is called for trial, thejudge may
either postpone the case or may proceedto take evidence from the plaintiff. If the judge proceedsto
take evidence and the plaintiff proves their case, then the judge must award a judgment for the
plaintiff for the relief proven. If the plaintiff fails to prove their case, then the judge must render a

judgment against the plaintiff eventhough the defendant did not appear. Rule
503.6(c).

B. How Does aParty Get a ury Trial?

Who is Entitled toa Jury?

Any party (for example, the plantiff, the deendant or a third-party
defendant) is entitledto atrial by jury in acivil casein justice court. Rule
504.1(a).

What Doesthe Party Have to Do to Have adury Tri al?

In order to have atri al by jury, a party must file awritten demand for a jury
no later than 14 days before the date a case is set for trial. The demand may
beincluded in apleading, such asapetition or ananswer.If the demandis not
timely, then the right to ajury trial is waived unless the late filing is excused
by the judge for good cause. Rule 504.1(a).
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What is the Fee for a Jury Demand?
A party demanding a jury must pay a fee of $22 or file a statement of inability to afford payment of
court costs at or before the time theparty files their jury demand. Rule 504.1(b).

What Happensif a Party Withdr aws Their Demand for a Jury?

If a party who demands a jury and pays the$22 feewit hdraws the demand, the case still remains on
the jury docket unless all the other parties agreeto try the case without ajury. A party who wit hdraws
their demand for ajury isnot entitled to arefund ofthe jury fee. Rule 504.1(c).

What Happensif No One Demands a Jury?

If no party filesatimely demand for ajury and pays the$22 jury fee (or files a statement of inability
to afford payment of court costs), thenthe judge will try the case without ajury. Rule 504.1(d).

C. How Do | Empanel a Jury?

Here is a summary
of that procedure:

Step 1: Sdect the Jury Panel Hereis astep by step
A jury panel is the group of all prospective jurors who have beensummoned procedur.e for. :
for jury duty and from whom a jury will be selected after appropriate empanelingajury ina

- : . L civil case injustice court.
questioning. The first step is to draw the names of the prospective jurors; J

this may be done by an electro nic draw method if that hasbeenimplemented
in your county. If an electronic draw has not beenimplemented, then the

judge must write down the namesof all the prospective jurorswho have beensummonedon separate
slips of paper, place them in a box, mix them, and then draw the namesone by one from the box. The
judge must then list the names drawn and give a copy of the list to each of the parties or their
attorneys.Rule504.2(a).

Step 2: Swvear the Jury Panel

After drawing the names and making the list, the judge must swear the jury panel as follows: (You
solemnly swear or affirm that you will give true and correct answers to all questions asked of you
concerning your qualificationsas ajuror8 lRule 504.2(b).

Step 3: Instructionsto the Jury Panel (Optional)

A justice court is not required to give instructionsto the jury panel but may do so. Please see Rule
226aof the Texas Rules of Gvil Procedure for helpful instructions at this phase of the case. The judge
may use some or all of the jury panel instru ctiongscontaj nedin that rule. We believeit is helpful to



let them know what the case is about generally andwhat the next stepswill be;also that thisisacivil
case (no oneis accused of acrime), not to use their cell phonesto look up information on the parties;
that the parties or lawyerswill have achanceto question them and they may come up to the benchif
they wish to answer a question privately; and that they should not talk to the parties, lawyers or
witne sses outside the courtro om.
Step 4: Excuse any Members of the Jury Panel Who are Not Qualified to Serve as uror s
The judge should question the jury panel as a whole to make sure that they are qualified to serve as
jurors. Apersonisdisqualified to serve asajuror unlessthe person:

(1) isatleast 18 years of age;

(2) isacitizenof the United Sates;

(3) isaresident of Texasand of the county in which the personisto serve asajuror;

(4) isqualifiedto vote inthe county in which the person is to serve asajuror (this does not
meanthey must be registered to vote; only that they must be qualified);

(5) isof sound mind andgood moral character;
(6) isableto read ad write;

(7) hasnot servedasajuror for six days during the preceding three monthsin the caunty
court or during the preceding six months in the distri ct court;

(8) hasnot beenconvicted of misdemeanor theft or a felony; and

(9) isnot under indictment or other legal accusation for misdemeanor theft or afelony.
Government Code 8 62.102.
Step 5: Excuse any Members of the Jury Panel Who daim an Exemption from Jury Service
The judge should question the jury panel as a whole to determine whether any of the prospective
jurors are eligible for an exemption from jury service andwish to claim that exemption. A person

gualifiedto serve as ajuror may establish anexemption from jury service if the person:

(1) isover 70 years of age;
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(2) haslegal custody of achild younger than 12 years of age and the person's service on the
jury requires leaving the child without adequate supervision;

(3) is astudent of a public or private secondary school;

(4) is apersonenrolled and in actual attendance atan institution of higher education;

(5) isanofficer or an employeeof the senate, the house of representatives, or any department,
commission, board, office,or other agency in the legislative branch of state government;

(6) issummonedfor servicein acounty with apopulation of at least 200,000 and the person
has served asa juror in the county during the 24-month period preceding the date the person is to
appear for jury service, unless that county uses a jury plan involving an electronic method of jury
selection and the record of namesfor jury service is maintained under that plan for more than two
years;

(7) isthe primary caretaker of a peson who isunableto care for himself or herself;

(8) issummonedfor servicein acounty with apopulation of at least 250,000 and the person
hasserved as ajuror in the county during the three-year period preceding the date the personisto
appearfor jury service (unlessthe jury wheel in the county hasbeenreconstituted after the date the
person served as ajuror); or

(9) isamember of the United States military forces serving on active duty and deployedto a
location away from the person's home station and out of the person's county of residence.

CGovernment Code § 62.106.

Step 6: Askthe Jury Panel if Anyone Has a Reason They Cannot Serve

Once there is a panel of qualified potential jurors who have not invoked anexemption from service,
the judge may ask the jury panel if anyone has a reason they cannot serve. Generally, missing work
isnot avalid reason. Haveany jurors who saythey have areason for not serving raise their hands and
come up to the bench to explain their excuse privately to the judge rather than stating their excuse
out loud where ather jurors might hear and imitate them.

Step 7: Questioning the Jury (Voir Dire)

Thejudge,the partiesor their attorneysare allowed to question the jurors asto their ability to serve
impartially in the trial but may not ask the jurors how they will rule in the case. Thisis commonly
referred to as voir dire. The judge has discretion to allow or disallow specific questions and
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determine the amount of time each side will have to question the jurors (for example, 10 minutesper

side). Rule 504.2(c).

Step 8: Chdl enge for Cause

A party may challenge any juror for cause. A challenge for cause is an objection made to a juror
alleging some fact, such as a bias or prejudice, that disqualifies the juror from servingin the case or

that renders the juror unfit to sit onthe jury.

The challenge must be made during jury questioning. The party must explain to the judge why the

juror should be excluded from thejury.

The judge must evaluate the questions and answers given and either grant or deny the challenge.
When a challenge for cause hasbeen sustained, the juror must be excused. Rule 504.2(d).

Step 9: Chdlenge Not for Cause (Peremptory Chall enge)

After the judge determines any challenges for cause, each party may select up
to three jurors to excuse for any reason or no reason. These are known as
peremptory challenges. Rule 504.2(e).

But a prospective juror may not be excused because they happento belongto
aconstitutionally protected class. Rule 504.2(e). This meansa person may not
be excused from jury service solely based on their race, ethnicity or gender.
Batson v. Kentucky; Edmonson v. Leesvil le Concrete.

If ajuror belonging to a protected class is excused through a peremeptory
challenge, the opposing party may ask the judge to require the party striking
the juror to articulate a non-discriminatory reason for the strike, and if the
party isunable to do so, thenthe judge may order the juror not to be excused.

Any discussion of peremptory challengesor the validity of a challenge should
be conducted atthe bench andout of the hearing of the jurors.

Step 10: Seaingthe Jury

A party may not
exausea prospective
juror solely because
the juror belongsto a
constitutionally
protectedclass. This
means they may notbe
exausedsolely because
of their race,ethnicity
or gender.

After all the challenges have been made, the first six prospective jurors remaining on the list

constitute thejury to try the case. Rule 504.2(f).
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Step 11: If the Jury is Incomple te:

If challenges reduce the number of prospective jurors below six, thenthe judge may direct the sheriff
or constableto summon other persons and allow them to be questioned and challenged by the parties
in the same mamer until at least six jurors remain. Rule 504.2(qg).

Step 12: Svear the Jury

Oncethe jury hasbeenselected, the judge must require them to take substantially the following oath:
&ou solemnly swear or affirm that you will render a true verdict according to the law and the
evidence presented.d

Step 13: Instructionsto the dury (Optional)

Ajustice caurt is not required to give instructionsto the jury but may do so. Please see Rule 226a of
the Texas Rulesof Gvil Procedure for helpful instructions at this phase of the case. The judge may use
some or all of the jury instructions contained in that rule. We believeit is helpful to let them know
how the case will proceed (the plaintiff will go first and present their evidence, then the defendant
will presenttheir evidence); to remind them of the previousinstr uctions (for example,not to use their
cell phonesto look up information on theparties; and thatthey should not talk to the parties, lawyers
or witn essesoutside the courtr oom); andto let them know aboutrestroom breaks andwhen the court
will recessfor lunch.

D. How Do | Conduct the Trial?

Here are thekey aspects:
1. What isthe Role of the Judge?

In acivil case in justice murt the judge mayQ@levelop the case8 Rule 500.6. This meansthat G judge
may question a witness or party and may summon any person or party to appear as a witness when
the judge cansidersit necessary to ensure acorr ect judgment and aspeedy disposition.0Rule 500.6.

Soif neither party to acivil case calls awitn ess whom the judge needs to hearfrom in order to decide
the case, the judge may summon the witn ess on their own and obtain that testimony before making
a decision. The judgeis not required in acivil case in justice court to be amere passive dbserver but
is free to ask questions and develop the facts of the case if that is necessary to ensure a correct
judgment!
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