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FOREWORD 

 
 

This deskbook on Civil Procedure (1st ed. February 2018) represents the Texas Justice Court  Training 

Centerȭs ongoing commitment to provide resources, information and assistance on issues of 

importance to Texas Justices of the Peace and Constables and their court  personnel, and continues a 

long tradi tion of support for  judicial education in the State of Texas by the Justices of the Peace and 

Constables Association of Texas, Inc. 
 

 

We hope you will find it to be a valuable resource in providing fair and imparti al justice to the citizens 

of Texas. 
 

 
Thea Whalen 

Executive Director 
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USER NOTES 
 
 

This deskbook on Civil  Procedure in justice courts (1st ed. February 2018) is intended to offer a practical 

and readily accessible source of information relating to issues you are likely to encounter in civil cases 

in justice court. 
 

 

This deskbook is not intended to replace original sources of authority, such as the Civil Practice and 

Remedies Code or the Texas Rules of Civil Procedure.  We strongly recommend that you refer to the 

applicable statutory provisions and rules when reviewing issues discussed in this book. 
 

 

Please note that all references to ȰRule     ȱ are to the Texas Rules of Civil Procedure. 
 
 

Rather than including the citations to cases in the text of the deskbook, we have listed only the case 

name in the text but have included the entire citation in the appendix of cases. 
 

 

Please do not hesitate to contact us should you have any questions or comments concerning any of the 

matters discussed in Civil Procedure. 
 

 
Texas Justice Court  Training Center 

February 2018 



 

 
 

CHAPTER 1: WHAT IS A CIVIL CASE? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

KEY 
POINT 

A civil  case is a lawsuit between two private parties, one of whom is typically 

claiming that the other one owes them money or refuses to return some item 

of personal property. A civil case may be contrasted with  a criminal case, which 

is brought in the name of the State of Texas and alleges that a defendant has 

committed a criminal offense in violation of the laws of the state. The 

government is not normally a party to a civi l case in justice court;  the suit is 

between two private (that is, non-governmental) parties, which may be an 

individual or a business entity. 
 

 
Civil cases in justice court  include: 
 
 

¶ Small claims cases 
 
 

¶ Debt claim cases 
 

 

¶ Repair  and remedy cases 
 

 

¶ Evict ion cases. 

 

 

òWhere can  I find 
the se rule s?ó 

 
 
Please note that 
whenever we refer to 
Rule     in this deskbook, 
we are referr ing to the 
Texas Rules of Civil 
Procedure. You may 
find them at this link: 
 
http://www.txcourts.g

ov/media/1435952/tr

cp-all -updated-with -

amendments-effective-

january -1-2018.pdf

 

 

Rule 500.3. This deskbook explains small claims and debt claim cases; repair and remedy cases and 

eviction cases are explained in the Evictions Deskbook. 

 
A small claims case is a suit to recover money damages, civil penalties, personal property or other 

relief allowed by law. Rule 500.3(a). The claim can be for no more than $10,000, excluding statutory  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1 

http://www.txcourts.gov/media/1435952/trcp-all-updated-with-amendments-effective-january-1-2018.pdf
http://www.txcourts.gov/media/1435952/trcp-all-updated-with-amendments-effective-january-1-2018.pdf
http://www.txcourts.gov/media/1435952/trcp-all-updated-with-amendments-effective-january-1-2018.pdf
http://www.txcourts.gov/media/1435952/trcp-all-updated-with-amendments-effective-january-1-2018.pdf
http://www.txcourts.gov/media/1435952/trcp-all-updated-with-amendments-effective-january-1-2018.pdf
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interest and court  costs but including contractual interest and attorneyȭs fees, if any.  Rule 500.3(a). 

For more informat ion on how to determine if  a claim is wi th in  the cour tȭÓ 

juri sdicti on, please see pages 3 - 7. 
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A debt  claim case is a suit to recover a debt by an assignee of a claim, a debt 

collector or  collection agency, a financial institution, or a person or entity 

primarily engaged in the business of lending money at interest. Rule 500.3(b). 

The claim can be for no more than $10,000, excluding statutory interest and 

court  costs but including contractual interest and attor neyȭs fees, if any.  Rule 

500.3(b). 
 
 

If a person brings a suit to recover a debt, but the person filing the suit is not an 

assignee of a claim, a debt collector or collection agency, a financial institution, 

or a person or entity pri marily engaged in the business of lending money at 

interest, then the case is tr eated as a small claims case rather than a debt 

claim case.  What makes it a debt claim case is that (1) it is a suit to recover 

a debt and (2) it is brought by an assignee, a debt collector or collection agency, 

a financial institution, or a person or entity primarily engaged in the business of 

lending money at interest. 
 

 

Rules 500 ɀ 510 apply to civil cases in justice court. All  the other Rules of Civil 

Procedure and the Rules of Evidence do not normally apply in a civil case in 

justice court. However, they may apply Ȱwhen the judge hearing the case 

determines that a particular rule must be followed to ensure that the 

proceedings are fair to all parti esȱ or Ȱwhen otherwise specifically provided by 

law or these rules.ȱ Rule 500.3(e). 
 

 
For example, sometimes someone who is not a party to a suit wants to join the 

suit because they believe their rights may be affected by it. Such a party is called 

an ȰÉntervenor.ȱ Because this rarely happens in justice court, there is no rule in 

Rules 500 ɀ 510 that addresses this situation for a case in justice court. But the 

judge could apply one of the other rules in the Texas Rules of Civil Procedure 

(in this case, Rule 60) to decide whether or not to allow the intervenor to join 

the case. 

What a bout 

Administ rati ve 

Cases? 
 
 
Administrative cases, 
such as occupational 
driverȭÓ ÌÉÃÅÎÓÅ 
hearings, tow 
hearings, and 
disposition of stolen 
property hearings, 
are explained in the 
Administrative Law 
Deskbook. 

 
 
 
 
 
 
 
 

Rules 500 ɀ 510 are the 
rules for civil cases in 

justice cour t  
 

 
 

The other rules of 
civil  procedure and 
the rules of evidence 
do not apply  unless 
the judge determines 
that a particular  rule 
should apply so the 
proceedings are fair 
to all parties or unless 
required by law. 

 

A  justice  court  must  make  the  Rules  of  Civil  Procedure  and  the  Rules  of 

Evidence available for examination by the public, either in paper form or electronically, during the 

courtȭs normal business hours.  Rule 500.3(f). 
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CHAPTER 2: JURISDICTION 
 

 
 

A. What is Jur isdiction? 
 

Jurisdiction is the power of a court to hear and decide a case. 

There are two types of jurisdiction: 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

KEY 
POINT 

¶ Subject matt er jur isdiction means the authority of the court to 

decide the case before it. 
 

 

¶ Personal jur isdiction means the authority of the court over the 

person who has been sued. 
 
 
For example, the legislature has expressly provided that a justice court  does not 

have jurisdiction to hear a case for slander or defamation or for title to land. 

Government Code § 27.031(b). If such a case is filed in justice court, the court 

would not have subject matter jurisdiction over the case. This is also tr ue if the 

suit is for more than $10,000 at the time it is filed. 
 

 

When a court  does not have subject matter jurisdiction over a case, it must 

dismiss the case on its own motion. This means the court  does not have to wait 

for a motion from the defendant to dismiss the case ɀ the court must dismiss it  

on its own whenever it realizes that it lacks subject matter jurisdiction. 

Sub jec t Matter  v. 

Personal  
Jurisdict ion  

 

 
 

Subject  matt er 
jur isdict ion = courÔȭÓ 
authority  to decide 
the case before it. 
May not  be waived. 
 
Personal juri s- 
dict ion = courÔȭÓ 
authority  over the 
person who has been 
sued. May be waived. 

 
 

Personal jurisdiction, on the other hand, means that even though the court  has the power to hear that 

kind of case, the defendant is saying they should not have to defend themselves in that court.  For 

example, suppose John Smith, who lives in Texas, drives to Oklahoma and while there is hit by Carol 

Careless, a resident of Oklahoma who has never been to Texas.  John comes back to Texas and files 

suit against Carol in justice court  in Texas for damages to his car.  As long as John is not suing for 

more than $10,000, a justice court  in Texas has subject mat ter ju r isdiction to hear that case but the 

court  does not have per sonal ju r isdicti on over Carol because the accident occurred in Oklahoma 

and she is a resident of Oklahoma and has never been to Texas. She does not have sufficient contacts 

with  the State of Texas to permit a justice court to exercise per sonal jur isdi ct ion  over her. 
 

 

Unlike subject matter jurisdiction, Carol has to raise the defense of personal jurisdiction by filing a 

motion (or  special appearance) with the court  asking the court  to dismiss her from the case.  If she 
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does not file such a motion (with or before she files her answer), then her objection to the court 

exercising personal jurisdiction over her is waived. 
 
 

B.  What Cases Do I Have Jur isdict ion to Hear? 
 

 
 
 

KEY 
POINT 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

KEY 
POINT 

A justice court  has jurisdiction of Ȱcivil matters in which exclusive jurisdiction is not in the district or 

county court  and in which the amount in  controversy is not more than $10,000, exclusive of 

interesÔȢȱ Government Code § 27.031(a)(1). 
 

 

As mentioned above, civil cases in justice court  include: 
 
 

¶ Small claims cases 
 
 

¶ Debt claim cases 
 

 

¶ Repair  and remedy cases 
 

 

¶ Evict ion cases. 
 
 
Rule 500.3. 
 
 
Civil cases in justice court also include suits for the Ȱforeclosure of mortgages and enforcement of 

liens on personal property in cases in which the amount in controversy is otherwise wi thin the justice 

courtȭs jurisdiction.ȱ Govt. Code § 27.031(a)(3). A suit to foreclose a mortgage or lien on personal 

property is filed as a small claims case.  See pages 103-104. 
 
 

C.  How Do I Determ ine if  a Case is Wit hin the $10,000 Juri sdiction al 

Limit?  
 

 
The amount in controversy is determined by the plaintiffȭs good faith pleading at the time the suit is 

filed. Peek v. Equipment Serv.; French v. Moore. In calculating the amount in controversy, statutory 
 
 
 
 

ȰVenuÅȱ means the place where the case may be heard provided the cour t 
has jur isdiction. It  is waived if not raised by a timely motion to transfer. 

Venue is discussed at pages 29-33. 
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interest and court  costs are excluded but contractual interest and attorneyȭs fees, if any, are included. 

Govt. Code § 27.031(a)(1); Rule 500.3; Elk ins v. Immanivong; A-1 Par ts Stop, Inc. v. Sims. 
 
 

Statutory  prejudgment interest only applies to the three types of cases listed in Section 304.102 of 

the Finance Code: wrongful death, personal injury and property damage cases. Johnson & Higgins, 

Inc. of Texas, Inc. v. Kenneco Energy, Inc. Claims for statutory  prejudgment interest do not arise 

often in justice court, but if such claims are raised, the statutory  interest is not included in calculating 

the amount in controversy. Rule 500.3. 
 

 
Contractual interest, on the other hand, is much more common. When parties enter into a contract 

they are free to agree to any rate of prejudgment interest that is not usurious. Triton  Oil & Gas Corp., 

v. E.W. Moran Dr il l ing Co. A claim for contractual interest is included in calculating the amount in 

controversy. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

KEY 
POINT 

For example, suppose Donny Deadbeat borrows $9,000 from Caleb Cashman and 

signs a promissory note agreeing to pay Caleb the principal plus 5% interest per 

year. Letȭs say the note is due on December 31 and Donny owes one year of 

interest at that time. Caleb could sue for $9,000 plus $450 in interest. The court 

would count the $9,000 and the $450 in determining whether it has jurisdiction 

to hear this case (which it does).  If Caleb retains a lawyer to file the suit and 

alleges that he has incurred reasonable attorneyȭs fees of $500 at the time the 

suit is filed, then the court would include the attorneyȭs fees in calculating the 

amount in controversy, which would be $9,950.00. Elkins v. Immanivong; A-1 

Parts Stop, Inc. v. Sims. 
 
 

On the other hand, if Donny had borrowed $10,000 from Caleb and owed one 

year of contractual interest at 5% interest per year ($500), and Caleb had 

incurred reasonable attorneyȭs fees of $500 at the time the suit was filed, then 

Calebȭs damages would be $10,000 + $500 + $500 = $11,000.  The court  would 

not have jurisdiction to hear this case. 
 

 

 

To see whether the court  has jurisdiction, the court  simply reviews the good 

faith allegations of the petition to determine whether the plaintiff is seeking no 

more than $10,000 (excluding statutory interest and court  costs). Bland Indep.

 

 

What is the Amount of 
the Claim? 

 

 
 

If Donny borrowed 
$12,000 from Caleb 
but paid back $3,000 
before defaulting on 
the balance, then the 
amount of CalebȭÓ 
claim is $9,000, and 
he can file his case in 
justice court. He is not 
manufacturi ng 
jurisdiction because 
the amount of his 
claim is $9,000 even 
though the note was 
for $12,000. 

Sch. Dist. v. Blue; Elkins v. Immanivong. The plaintiÆÆȭÓ pleadings are generally determinative unless 

the defendant specifically alleges and proves the amount was pleaded merely as a sham for the 

purpose of wrongfully obtaining jurisdiction or can readily establish that the amount in controversy 

does not fall within the courtȭs jurisdiction. Bland Indep. Sch. Dist. v. Blue; Elkins v. Immanivong. 
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Now suppose that at the time Caleb files suit his damages are $9,950.00 but contractual interest and 

attorneyȭs fees continue to accrue while the case is pending so that the damages are more than 

$10,000 at the time the judgment is entered. Does the court l ose jurisdiction? No! 
 
 

This is called the Ȱmere passage of timÅȱ rule: if the court  had jurisdiction at the 
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time the suit was filed and the additional damages accrued as a result of Ȱthe 

mere passage of time,ȱ then the court  continues to have jurisdiction even if the 

amount in controversy goes above the courtȭs jurisdictional limit. Flynt  v. 

Garcia ;  Continental  Coffee  Prods. v. Cazarez; Elkins  v.  Immanivong;  A-1 

Parts Stop, Inc. v. Sims. 
 
 

What if Donny borrowed (and signed a promissory note for)  $12,000 from 

Caleb? Suppose Caleb files suit for $12,000 but upon realizing that the justice 

courtȭs jurisdiction is limi ted to $10,000, he amends his petition to claim just 

$10,000 so his case falls wit hin the jurisdictional limit of the justice court. May 

he do this?  No! 
 

 
A party generally has the right to amend their pleadings freely. Lee v. Key West 

Towers, Inc.; Jago v. Indemnity Ins. Co. of N. Am. 
 
 

But if a party alleges an amount of damages that is outside of the courtȭs 

jurisdiction and the damages as alleged are l iquida ted and nonseverable, then 

the party cannot reduce their claim to an amount wit hin the trial court's 

jurisdiction. Failing v. Equity Management Corp.; Wil liams v. Tr inity  Gravel 

Co.; Bur ke v. Adoue. A party  is not allowed to Ȱmanufactureȱ jurisdiction this 

way. 
 

 

The opposite generally holds tr ue if the claimed damages are unliquidated. A 

party may freely reduce their unliquida ted claim if the party pleads in good 

faith.  Lucey v. Southeast Tex. Emergency Physicians Assocs. 
 

 
So what is the dif ference between liquidated and unliquidated damages? 

Letȭs say Donny is renting an apartment from Caleb for the sum of $500 per 

month.  Donny fails to pay the rent for January and February, and Caleb sues to 

evict Donny.   CaleÂȭs damages are l iquidated because they are based on a 

clearly defined contract.  We know that they are $1,000.00.  Awarding Caleb 

more or less than $1,000.00 wouldÎȭt make sense. We donȭt need any evidence 

beyond the lease agreement to determine what his damages are. 

 

The ȰMere Passage of 
TimÅȱ 2ule 

 

 
 

If the plaintiffȭÓ 
damages were no 
more than $10,000 
when the suit was 
filed, but due to 
ongoing contractual 
interest or attorneyȭs 
fees the damages go 
over $10,000 while 
the case is pending, 
the court continues to 
have jurisdiction and 
may enter a judgment 
for more than 
$10,000. 

 
 
 
 
 
 

 
Liqu idated v. 

Unl iquidated Damages 
 
 
 

Liquidated: based on 
a clearly  defined 
contr act. 

 
Unl iquidated: need 
proof to determine 
amount of damages. 



 

On the other hand, ÌÅÔȭÓ say that Donny hits Caleb with his car as Caleb is riding his bicycle down the 

street.  Caleb has to go to the hospital, and his doctÏÒȭÓ bills are $5,500.  His bicycle, which he paid 

$600 for, is also damaged.  Caleb sues to recover damages and for pain and suffering.  What wi ll the 

judgment amount be?  We donȭt know!  These damages are unliquid ated, because they cannot be 

determined based on the facts contained in Calebȭs petition alone.  The court  canȭt award Caleb 

damages of $5,500 just by looking at his medical bills.  The court must ask whether his health 

insurance covered some of those costs, whether all medical issues were caused by the accident, and 

whether all medical services provided were necessary and reasonably priced.  The court also canȭt 

simply award Caleb damages of $600 for the damage to his bicycle.  What if he paid $600 for the 

bicycle in 1998? How much was it worth  at the time of the accident?  The court  will  need to hear 

evidence on the amount of damages and they cannot be readily ascertained by reference to a clearly 

defined contract. 
 

 

D.  What Relief Can I Order? 
 
 

Justice courts have jurisdiction to: No Injunctive Relief 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

KEY 
POINT 

¶ Award monetary damages in a small claims or debt claim case; 
 
 

¶ Award possession of real property and back rent in an eviction case 

(discussed in the Evictions Deskbook); 
 

 

¶ Foreclose mortgages and enforce liens on per sonal property  (see 

pages 103-104); 

 
¶ Issue writs of attachment, garnishment and sequestration (see pages 

87-90, 94-99); 
 

 

¶ Enforce deed restr ictions that do not involve a structural  change to a 

dwell ing (see page 105); and 

 
¶ Issue orders in cases they are authorized to hear by statute (such as 

occupational dri verȭs license hearings, tow hearings or disposition of 

stolen property hearings) (discussed in  the Administrative Law 

Deskbook). 
 

 

Government Code §§ 27.031(a), 27.032, 27.033, 27.034(a). 
 
 

Justice courts may not issue injunctions or writs of mandamus. Crawford  v. 

Sandidge; Poe v. Ferguson; Kieschnick v. Mar tin. 
7 

 

Justice Courts may not 
issue an injunction! 
 
An injunction is an 
order requiring a 
person to do or refrain 
from doing a specific 
act. For example, your 
neighbor is about to 
cut down a tree on 
your property; you ask 
a court to issue an 
injunction ordering 
them not to cut down 
the tree. 
 
The only exception is 
where a statute 
expressly authorizes a 
justice court to order a 
party to do something, 
as in a repair and 
remedy case. 

http://gato-docs.its.txstate.edu/jcr%3A2d027a9b-32b3-447f-97d4-f9f948df14bf/Evictions%20Deskbook.pdf
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E.  What Kind of Cases Am I Not Allowed to Hear? 
 
 
Justice courts do not have jurisdiction to hear suits: 

 
 

¶ On behalf of the State to recover penalties, forfeitures or escheats; 
 
 

¶ For divorce; 
 
 

¶ For slander or defamation; 
 
 

¶ For title to land; or 
 
 

¶ To enforce a lien on land. 
 
 

Government Code § 27.031(b). 
 
 

If any of these cases are filed in a justice court, the court must dismiss the case for lack of subject 

matter jurisdiction.  If the court  lacks subject matter jurisdiction, it should dismiss the case wit hout 

wait ing for a motion to dismiss from the defendant; as soon as the court  realizes that it does not have 

subject matter jurisdiction it should dismiss the case on its own motion. See page 3. 
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CHAPTER 3: ADMINISTRATIVE RULES 
 
 

A. What Records Do I Have to Maintain? 
 

 
1.   Records in the Civi l  Docket  

 
 

Each judge must keep a civil docket with a permanent record containing the following information: 

(1) The title of all suits filed wi th the court;  

(2) The date when the first process (such as the citation) was issued against the defendant, 

when the process was returnable and the nature of the process; 

 
(3) The date when the parties (or one of them) appeared before the court; 

(4) A description of the petition and any documents filed with the petition; 

(5) Every adjournment, stating at whose request it was made and to what time; 

(6) The date of the trial, stating whether it  was before a jury or before a judge; 

(7) The verdict of the jury, if any; 

(8) The judgment signed by the judge and the date the judgment was signed; 
 

 
(9) All  applications  for  setting  aside  judgments  or  granting  new  tri als  and  the  orders 

(including dates) of the judge on those applications; 
 

 

(10) The date of issuing execution, to whom directed and delivered, and the amount of debt, 

damages and costs and, when any execution is returned, the date of the return  and the 

manner in which it was executed; and 

 
(11) All  stays and appeals that may be taken, and the date when taken, the amount of the bond 

and the names of the sureties. 

 
Rule 507.3(a). 

 
 

2. Other Records 
 
 

The judge must also keep: 
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(1) Copies of all documents filed; 

 
 

(2) Other dockets, books and records as may be required by law or the rules of civil procedure; 

and 
 

 
(3) A fee book in which all costs accruing in every suit commenced before the court  are taxed. 

 

 
Rule 507.3(b). 

 
 

3. Records May be Kept  Electro ni cal ly 
 
 

All records required to be kept may be maintained electronically.  Rule 507.3(c). 
 
 

Please see the Officeholding Deskbook for additio nal in formation concerning recordkeeping. 
 

 
B. When Does My Power Over a Case End? 

 
 
 

 
 

KEY 
POINT 

A justice court loses plenary power over a case (that is, the general power to make rulings in a case) 

when an appeal is perfected or if no appeal is perfected, 21 days after  the later of the date a judgment 

is signed or the date a motion to set aside, motion to reinstate, or motion for new tri al, if any, is denied. 

Rule 507.1. See pages 70-73 for a discussion of these time per iods. 
 
 

C.  How Do I Issue Wr its? 

A Ȱwritȱ is a courtȭs written order, in the name of the State of Texas, commanding the person to whom 

it is addressed to do or refrain from doing some specified act. Blackȭs Law Dictionary at 785 (3d Pocket 

Edition 2006).  Every writ from a justice court  must be in writing and be issued and signed by the 

judge officially. The style of the writ must be ȰThe State of TexasȢȱ Except where otherwise specifically 

provided by law or the Texas Rules of Civil Procedure, it must be directed to the person or party upon 

whom it is to be served, be made returnable to the court, and note the date of its issuance. Rule 507.4. 

See pages 83, 85-90, 94-99 for a discussion of wr its i ssued by justice cour ts. 
 
 

D. May I Provide Forms to the Par t ies? 
 

 
Yes! The court may provide forms to enable a party to file documents that comply with the rules of 

civil procedure. No party may be forced to use the courtȭs form. Rule 507.2. The forms may be provided 

in hard copy or on the courtȭs website. 
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CHAPTER 4: CIVIL CASES FROM FILING UP TO TRIAL 
 
 
 

A. How is a Civil Suit Filed  in Justice Cour t? 
 
 

1.   A Civi l  Case Star ts wit h a Petit ion 

In order to begin a civil suit in justice court, a person must fi le a peti t ion 

with  the court. Rule 502.2(a). 
 
 
A petition must contain the following information: 

 
 

¶ The name of the plaintiff; 
 
 

¶ The address, telephone number and fax number, if any, of the 

plaintiff, and the name, address, telephone number, and fax 

number, if any, of the plaintiÆÆȭÓ attorney, if the plaintiff has an 

attorney; 

 
¶ The name, address and telephone number, if known, of the 

defendant; 

 
¶ The amount of money, if any, the plaintiff is asking for; 

 

 

¶ A description and the value of any personal property the plaintiff is 

suing to recover; 

 
¶ A description of any other relief the plaintiff is requesting; 

 
 
 

 
Pleadings and Motions 

Must be in  Wr it ing 
 

 
Except for oral 
motions made during 
trial  or when all 
parti es are present, all 
pleadings, motions and 
requests for relief from 
the court must be in 
wr iting, signed by the 
party or their attorney 
and filed with the 
court. A document may 
be filed by personal or 
commercial delivery, 
by mail, or 
electronically if the 
court allows electronic 
filing. Rule 502.1 

 

 

¶ The basis for the plaintifÆȭÓ claim against the defendant, that is an 

explanation of why the plaintiff believes they are entitled to win their case; and 
 

 

¶ If the plaintiff consents to email service of the answer and any other motions or pleadings, a 

statement consenting to email service and their email contact information. 

 
Rule 502.2(a). 

 
 

If a petition does not contain everything that is required, the court  may allow the plaintiff to amend 

the petition. 
 

 

A sample petition form may be found on the TJCTC website.  See page 48 for more information. 
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2.   A Petit ion in  a Debt Claim Case Must Contain Addit ional  Inform ati on 

A petit ion in a debt claim case must contain certain information in  addit ion to the information (l isted 

above) that must be included in a petition in a small claims case. 
 

 

The reason for requiring this additional information is to identify the debt and give the defendant 

enough information to know that the debt was incurred by him (for example, that the plaintiff is suing 

for debt on a credit card that the defendant once used). Often in a debt claim case the plaintiff is not 

the bank or other business that issued the credit card or extended credit to the defendant; the debt 

has been assigned to a debt collector  or other business that the defendant never heard of and doesÎȭt 

recognize. So it is important to give the defendant the information they need to know whether or not 

it is a debt they actually incurr ed. 
 

 

Therefore, in a claim based on a credit card, revolving credit, or open account, the petition must state: 
 
 

¶ The account name or credit card name; 
 
 

¶ The account number (which may be masked); 
 
 

¶ The date of issue or origination of the account, if known; 
 
 

¶ The date of charge-off or breach of the account, if known; 
 
 

¶ The amount owed as of a date certain; and 
 
 

¶ Whether the plaintiff seeks ongoing interest. 
 

 

In a claim based upon a promissory note or other promise to pay a specific amount as of a date 

certain, the petition must state: 
 

 

¶ The date and amount of the original loan; 
 

¶ Whether the repayment of the debt was accelerated, if known; 
 

¶ The date final payment was due; 
 

¶ The amount due as of the final payment date; 
 

¶ The amount owed as of a date certain; and 
 

¶ Whether plaintiff seeks ongoing interest. 
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If a plaintiff seeks ongoing interest, the petition must state: 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

KEY 

¶ The effective interest rate claimed; 
 
¶ Whether the interest rate is based upon contract or statute; and 

 
¶ The dollar amount of interest claimed as of a date certain. 

 
Finally, if the debt that is the subject of the claim has been assigned or 

transferred, the petition must state: 
 

 

¶ That the debt claim has been transferred or assigned; 
 
 

¶ The date of the transfer or assignment; 
 

 

¶ The name of any prior holders of the debt; and 
 

 

¶ The name or a description of the original creditor. 
 
 
Rule 508.2(a). 
 
 

If the required information is not contained in a petition in a debt claim case, 

the court  should not grant a default  judgment because of the possibility that 

A Petit ion in a Debt 
Claim Case Must Contain 
More information  
 

 
A petition in a debt 
claim case must 
contain information 
that allows the 
defendant to recognize 
the debt as one that he 
incurr ed, including 
whether the debt was 
assigned and if so who 
all the prior  holders of 
the debt were and the 
name of the original 
creditor (for example, 
the bank that issued a 
credit  card). 

POINT 
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the reason the defendant did not answer was because the defendant did not recognize the debt as 

their own. 
 
 

3.   Civi l Case Inform ation Sheet 

When a person files a petition they must also file a civil case information sheet in the form issued by 

the Texas Supreme Court. The information sheet must be signed by the plaintiff or their attorney. 

Rule 502.2(b). 
 

 

The court may not reject a pleading because the pleading is not accompanied by a civil case 

information sheet.  Rule 502.2(b). 
 

 
If a plaintiff files a civil case information sheet but incorrectly  identifies the type of case filed, the court  

should treat the case for what it really is rather than how the plaintiff labelled it.  For example, if a 

plaintiff files a small claims case but incorr ectly  states in the civil case information sheet that it is a 

debt claim case, the court  should treat it as a small claims case.  See above at page 2. 
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B. Fil ing and Service  Fees or  Statement  of Inabili ty to Afford Payment 

of Court  Costs 
 

 

1.   Fi li ng and Service Fees 

On filing the petition, the plaintiff must pay the appropri ate filing fee and service fees, if any, with  the 

court. Rule 502.3(a). Only one filing is required for each case although a service fee must be assessed 

for each defendant. 
 

 
a.   Filing Fee 

In most counties the filing fee is $46. This fee is made up of: 
 
 

¶ the general filing fee ($25) (Local Government Code § 118.121); 
 
 

¶ the fee for indigent civil legal services ($6) (Local Government Code §133.153); 
 

 

¶ the e-filing fee ($10) (Government Code § 51.851(c)); and 
 

 

¶ the new judicial education on court security fee ($5) (Government Code §51.971). 
 
 

b.   Service Fee 

Fees for service of civil process are set by the commissionerȭs court under Section 118.131, Local 

Government Code, and are listed in the Sheriffsȭ and Constablesȭ fees listing published by the 

Comptrollerȭs Office, which may be found at this link:  http://www.tjctc -resources.org/docs/2017-

SCFeeManual.pdf 

 
 

 
 
 
 
 

KEY 
POINT 

2.   Fili ng a Stat ement of Inability  to Afford Payment of Court  Costs instead of Paying 

the Fi li ng and Service Fees 

A plaintiff who is not able to afford to pay the filing and service fees may file a Ȱ3tatement of Inability 

to Afford Payment of Court CostsȢȱ Upon the filing of the Statement, the clerk of the court  must docket 

the action, issue citation, and provide any other customary services. Rule 502.3(a). 
 

 
a.   Form  

The plaintiff must use the Supreme Court  form or include the information required by that form. The 

clerk must make the form available to all persons wit hout charge or request. Rule 502.3(b). The 

Statement must either be sworn to before a notary or made under penalty of perjury and include the 

following statement: ȰI am unable to pay court  fees. I verify that the statements made in this statement 

are true and correct.ȱ Rule 502.3(a). 
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A copy of the Supreme Courtȭs form may be found on the TJCTC website. See page 48 for  more 

information. 
 

 

If a plaintiff files a Statement of Inability to Afford Payment of Court  Costs at the time they file a 

petit ion, then a copy of the Statement should be served on the defendant with  the citation. Rule 

501.1(a). 
 
 
 
 
 

 
COMMON 
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b.   When a Stat ement of Inabili ty May Not be Contested 

A Statement of Inability to Afford Payment of Court Costs accompanied by a 

legal-aid provider cert i ficate may not be cont ested. 
 

 

The certificate is provided by an attorney and it confirms that the legal-aid 

provider screened the person for eligibility under the income and asset 

guidelines established by the provider. The attorney must be providing free 

legal services because of the personȭs indigence, and without a contingent fee 

arrangement, either directly  or by referral from a legal aid provider. Rule 

502.3(c). 
 
 

c. When a Statement May be Contested 

If a legal-aid provider certificate is NOT filed, then the defendant may file a 

contest of a Statement filed with  the petit ion. The contest must be filed within 

seven days after the day the defendanÔȭs answer is due. Rule 502.3(d). 
 

 
Lim it on what  may be contested: 

If the Statement says the plaintiff receives a government entitlement based on 

indigence, then the only challenge that can be made is to whether or not that 

is true ɀ in other words, is the person actually receiving the government 

entitlement. Rule 502.3(d). 

 
 
 

 
When the Statement 
May Not be Contested 
 
 

 
A Statement of Inabili ty 
may not be contested 
when it  is accompanied 
by a legal-aid provider 
cert ificate. The person 
has already been 
screened for eligibility 
by the legal-aid 
provider and an 
attorney is 
representing the 
person without 
compensation (pro 
bono). 

 
 

Hear ing: 

The judge must hold a hearing on the contest to determine the plaintiffȭs ability to afford the fees, and 

the burden is on the plaintiff to prove such inability. The judge may conduct a hear ing on their 

own even if  the defendant does not contest the Statement . Rule 502.3(d). 
 

 
 
 
 
 

KEY 
POINT 

If  the judge determ ines that  the plaint iff can afford the fees: 

If the judge determines that the plaintiff is able to afford the filing and service fees, the judge must 

enter a written order listing the reasons for that determination. The plaintiff must then pay the fees 

in the time specified in the order or the case wi ll be dismissed  without prejudice  (meaning the 

plaintiff is not barred from filing the suit again). Rule 502.3(d). 
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C.  Issuance and Service of the Citation  
 
 

When a petition is filed, the clerk of the court  must promptly issue a citation and deliver the citation 

to each defendant as directed by the plaintiff. Rule 501.1(a). 
 

 

1.   Contents  of the Citat ion 
 
The citation must: 

 
 

1.   Be styled ȰThe State of Texas;ȱ 
 
 

2.   Be signed by the clerk under seal of the court or  by the judge; 
 

 
3.   Contain the name, location, and address of the court; 

 

 
4.   State the date the petition was filed; 

 

 
5.   State the date the citation was issued; 

 

 
6.   Show the file number and names of the parties; 

 

 
7.   Be directed to the defendant; 

 

 
8.   State the name and address of the attorney for the plaintiff, or if the plaintiff does not have an 

attorney, the address of the plaintiff; 
 
 

9.   Notify the defendant that if the defendant fails to file an answer, judgment by default  may be 

rendered for the relief demanded in the petition; and 
 
 

10. Contain the following notice to the defendant in boldface type: ȰYou have been sued. You may 

employ an attorney to help you in defending against this lawsuit. But you are not required to 

employ an attorney. You or your attorney must file an answer wi th the court. Your answer is 

due by the end of the 14th day after  the day you were served with these papers. If the 14th 

day is a Saturday, Sunday, or legal holiday, your answer is due by the end of the first day 

following the 14th day that is not a Saturday, Sunday, or legal holiday. Do not ignore these 

papers. If you do not file an answer by the due date, a default  judgment may be taken against 
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you. For further  information, consult  Part V of the Texas Rules of Civil Procedure, which is 

available online and also at the court  listed on this citation.ȱ 
 

 

Rule 501.1(c). 
 
 
A sample citation form may be found on the TJCTC website. See page 48 for  more information. 

 
 

2.   Copies of the Citat ion 
 
The plaintiff must provide enough copies of the citation to be served on each defendant. If the plaintiff 

fails to do this, the clerk may make copies and charge the plaintiff the allowable copying cost. Rule 

501.1(d). 
 

 

3.   Service of the Citat ion on the Defendant 
 

 

a.   Who May Serve the Citat ion 

The citation may be served by: 
 
 

¶ A sheriff or constable; 
 
 

¶ A process server certified under an order of the Texas Supreme Court;  
 

 

¶ The clerk of the court  if the citation is served by registered or certified mail; or 
 

 

¶ A person authorized by court order  who is 18 years of age or older. 
 

 

Rule 501.2(a). 
 
 

No one who is a party to the suit or interested in the outcome of the suit may serve a citation in that 

suit. Rule 501.2(a). 
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KEY 
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b.   Primary Method of Service of the Citat ion 

The citation must be served by: 
 
 

¶ Delivering a copy of the citation to the defendant in  person along wi th 

a copy of the petition; or 
 

 

¶ Mailing a copy of the citation, along wi th a copy of the petition, by 

register ed or  cer t ified mail , restricted delivery, with  return  receipt 

or electronic return receipt requested. 
 

Rule 501.2(b). 
 
 

c. Request for Alt ernative Service 

If the primary method of service is not sufficient to serve the defendant, then 

the plaintiff or the constable, sheriff, process server or other person 

authorized to serve process may request that the court  allow alternative 

service. This request must include a sworn statement describing the methods 

of service attempted and stating the defendanÔȭs usual place of business or 

residence or other place where the defendant can probably be found. Rule 

 

 
 

Primary Method of 
Service of the Cit ation  
 
 
Deliver a copy in 
person to the 
defendant; or 
 
Mail a copy by 
registered or 
cert i fied mail , 
restricted delivery, 
return receipt 
requested. Rule 501.2 
 
 
 
 
 
 
 

Altern ative Method of 
Service of the Cit ation  

 

 

A cit ation may not be served on a Sunday except in att achment, 
garn ishment, sequestration or  distress proceedings. For  more 

info rm ation on these proceedings, see pages 87-90 and 94-99, and 
the Evictions Deskbook at pages 112-119. 

 
Mail a copy by fi rst 
class mail to the 
defendant and also: 

 
 
 
 
 
 
 
 

 
KEY 

POINT 

 

 
501.2(e). 
 

 

d.   Alt ernat ive Method for Servi ce of the Citat ion 

Following a request for alternative service the court may authorize service: 
 
 

¶ By mailing a copy of the citation with  a copy of the petit ion attached 

by first class mail to the defendant at a specified address, and also 

leaving a copy of the citation with  a copy of the petit ion at the 

defendantȭs residence or other place where the defendant can 

probably be found wi th any person found there who is at least 16 years 

of age; or 

(1) leave at 
defendÁÎÔȭÓ residence 
or place where he can 
be found with 
someone over 16; or 
 
(2) serve by any other 
method the court finds 
is reasonably likely to 
provide notice to the 
defendant. Rule 501.2 

http://gato-docs.its.txstate.edu/jcr%3A2d027a9b-32b3-447f-97d4-f9f948df14bf/Evictions%20Deskbook.pdf
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¶ By mailing a copy of the citation with a copy of the petition attached by fi r st class mail  to the 

defendant at a specified address, and also serving it by any other method the court  finds is 

reasonably likely  to provide the defendant with notice of the suit. 

 
Rule 501.2(e). 

 
 

e.   Service by Publication  

If a defendant may not be located, or is a nonresident of Texas and the plaintiff  has been 

unable to serve them, then service by publication may be necessary. This process is governed 

by the rules in county and district court. Rule 501.2(f).  Those rules include Rules 109, 116 

and 117. 
 

 

The citation is published once each week for four consecutive weeks, starti ng at least 28 days 

before the return date of the citation, in a newspaper in the county where the suit is pending, 

or if no newspaper is published in the county, then in any adjoining county where a 

newspaper is published. Rule 116. Before granting a judgment based upon service by 

publication, the court must inquire into the sufficiency of the dil igence exercised by the 

plaintiff  in attempting to ascertain the residence or whereabouts of the defendant, or to 

obtain service on a nonresident. Rule 109. 
 

 

4.   Return  of Service 
 
 

a.   Requirements for the Return  of Service 

The officer or person to whom the citation is delivered must: 
 
 

¶ Note the date and time when they received it; 
 
 

¶ Execute (that is serve) and return the citation wi thout delay; and 
 

 

¶ Complete a return of service. 
 

 
Rule 501.3(a). 

 
 

b.   What Does the Return  of Service Have to State? 

The return of service has to include the following information: 
 
 

¶ The case number and case name; 
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¶ The court  in which the case is filed; 
 

 

¶ A description of what was served; 
 

 

¶ The date and time the citation was received for service; 
 

 

¶ The person or entity served; 
 

 

¶ The address served; 
 

 

¶ The date of service or attempted service; 
 

 

¶ The manner of delivery of service or attempted service; 
 

 

¶ The name of the person who served or attempted service; 
 

 

¶ If the person is a process server certified under Supreme Court  Order, their identification 

number and the expiration date of their certi fication; and 

 
¶ Any other information required by rule or law. 

 

 
Rule 501.3(b). 

 

 
If the citation was served by registered or certified mail, then the return must also contain the receipt 

with  the addressÅÅȭÓ signature. Rule 501.3(c). 
 
 

c. What if  the Person is Unable to Serve the Citat ion? 

When the officer or authorized person has not served the citation, the return  of service must show 

the diligence they used to execute the citation and the reason they were unable to execute it and 

where the defendant is to be found, if that information is available.  Rule 501.3(d). 
 

 
d.   Signature and Verifi cat ion on the Return of  Service 

The return has to be signed by the officer or person authorized to serve the citation. If the return is 

signed by someone other than a sheriff, constable or clerk of the court, then the return must either be 

verified or signed under penalty of perjury.  Rule 501.3(e). The form of the statement required on the 

return  is included in Rule 501.3(e). For more information, please see page 48. 
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e. Return of  Service Where Alt ernat ive Service was Used 

If service was executed by an alternative method of service, proof of service must be made in the 

manner ordered by the court. Rule 501.3(f). 
 

 
f. Filing the Return wi th the Court  

The return and any document to which it is attached must be filed with the court. They may be filed 

electronically or by fax if those methods of filing are available. Rule 501.3(g). 
 
 
 
 

KEY 
POINT 
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5.   No Default  Judgment Unless Proof  of Service Has Been on File 

for Three Days 

No default  judgment may be granted in any case until  proof of service of the 

citation has been on file with the clerk of the court  for three days, exclusive of 

the day of filing and the day of judgment. Rule 501.3(h). 
 

 

D. How Do I Compute Time? 
 
 
Rules for  Computing Deadlines: 

To compute time, you should: 
 
 

1.   exclude the day of the event that triggers the period; 
 
 

2.   count every day, including Saturdays, Sundays, and legal holidays; and 
 

 

3.   include the last day of the period, but 

 
 
No Default Judgment  
 
 
No default judgment 
may be entered unless 
proof of service of the 
citation has been on 
file for at least three 
days! 

 

 

a. if the last day is a Saturday, Sunday or legal holiday, the time period is extended to the 

next day that is not a Saturday, Sunday or legal holiday; and 
 

 
b.    if the last day for filing falls on a day during which the court  is closed before 5:00 p.m., 

the time period is extended to the courtȭs next business day. 

Rule 500.5(a). 
 
 
 
 
 
 

COMMON 
PITFALL 

ȰMailbox RulÅȱ 

A document that is required to be filed by a given date is considered to be timely filed if it is put in 

the U.S. mail on or before that date, and received by the court  wit hin 10 days of the due date. Rule 

500.5(b).  This means that a party may actually file a document by mailing it to the court  on the day 

it is due, as long as the court receives it  wit hin 10 days.  It was still filed on time by being dropped in 

the mail on the due date! Please note tha t this rule  works dif ferentl y in an evictions case and see 

the discussion on page 20 of the Evict ions Deskbook. 

http://gato-docs.its.txstate.edu/jcr%3A2d027a9b-32b3-447f-97d4-f9f948df14bf/Evictions%20Deskbook.pdf
http://gato-docs.its.txstate.edu/jcr%3A2d027a9b-32b3-447f-97d4-f9f948df14bf/Evictions%20Deskbook.pdf
http://gato-docs.its.txstate.edu/jcr%3A2d027a9b-32b3-447f-97d4-f9f948df14bf/Evictions%20Deskbook.pdf
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Extension of Time 

On a showing of good cause, the judge may extend any time period under the rules except those 

relating to new tri al and appeal. Rule 500.5(c). 

 
The following calendar illustrates how to count the days between the service of a citation on a 

defendant in a small claims or debt claim case and the day the defendantȭs answer must be filed (14 

days after service of the citation): 
 

 
 
 

July  2017 
Sund ay Monday Tuesday  Wedn esday  Thursday Friday Sa turday  

      1 

2 3 

(Day 0) 

Cita tion 

Served  

4 5 6 7 8 

(Day 1) 
Indepen dence 

Day  
Holida y 

(Day 2) (Day 3) (Day 4) (Day 5) 

9 

(Day 6) 
10 

(Day 7) 
11 

(Day 8) 
12 

(Day 9) 
13 

(Day 10) 
14 

(Day 11) 
15 

(Day 12) 

16 

(Day 13) 
17 

(Day 14) 

Answer  Must 

be Filed  if 

Court  Closes 

at 5:00 p .m. 

18 

(Day 15) 

Answer  Must 

be Filed  if 

Court  Closes 

before 5:00 

p.m. 

19 20 21 22 

 
 
 

 
A defendant could drop his answer in the mail  on the last day for  filing  and under 

tÈÅ Ȱmail box ruÌÅȱ ÉÔ would be considered filed on time as long as it is received by the 
cour t within  10 days of the due date. 
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Now suppose the defendant was served with the citation 14 days before a holiday. The answer date 

would be calculated as follows: 
 
 

May  2018 
Sund ay Monday Tuesday  Wedn esday  Thursday Friday Sa turday  

       
13 14 

(Day 0) 

Cita tion  

Served  

15 16 17 18 19 

(Day 1) (Day 2) (Day 3) (Day 4) (Day 5) 

20 

(Day 6) 
21 

(Day 7) 
22 

(Day 8) 
23 

(Day 9) 
24 

(Day 10) 
25 

(Day 11) 
26 

(Day 12) 

27 

(Day 13) 
28 

(Day 14) 

Memoria l 

Day : Court  

Closed  

29 

(Day 15) 

Answer  Must 

be Filed  if 

Court  Closes  

at 5:00 p .m. 

30 

(Day 16) 

Answer  Must 

be Filed  if 

Court  Closes  

before 5:00 

p.m. 

31   

 

 
 

Please see link to Justice Court  Rules ɀ Time Periods in  Resources for  an Index of al l signific ant 
filing deadlines in civil  cases. 

 

 

E.  Who May Represent a Par ty  in Justice Cour t? 
 

 

1.   Representat ion of an Individual 

An individual  who is a party  to a civil case in justice court may be represented by: 
 

 

Å Himself or herself; 
 

Å An attorney; or 
 

Å An authorized agent in an eviction case (but not in a small claims or debt claim case). 
 
Rule 500.4(a). 

 

 
 

2.   Representat ion of a Corpo ration or  Entity 

A corporat ion or other entity  -- such as a partnership or an LLC (a limited liability company) -- that 

is a party to a civil case in justice court  may be represented by: 
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Å An employee, owner, officer, or partner of the entity who is not an attorney; 

 
 

Å An attorney; or 
 
 

Å A property manager or other authorized agent in an eviction case (but not in a small claims 

or debt claim case). 

 
Rule 500.4(b). 

 
 

3.   Assisted Representat ion 

A justice court  may also allow an individual representing himself or herself 

to be assisted in court  by a family member or other individual who is not 

being compensated. The court  may do this when it finds there is good cause 

to allow the individual to be assisted in court. Rule 500.4(c). For example, 

an elderly person might need some assistance from a relative to understand 

the proceedings and to submit documents or other evidence helpful to their 

side of the case. 
 

 

This rule does not allow the unauthorized practice of law; it simply allows 

the court  to permit someone to assist a party who needs help in 

understanding the proceedings or presenting their case to the court  or jury. 

 

F.  Pretr ial Discovery  
 

 
1.   What is Pretr ial Discovery? 

 
 

 
Assisted Representation 
 

 
 

The court may allow a 
family member or 
person who is not 
being compensated to 
assist a party in 
presenting their case 
in justice court. 

 

Pretrial discovery is the process by which the parties to a civil case are allowed to obtain information 

about the case from the other side before the tri al. That way they are able to develop the facts they 

will pr esent at tri al and avoid being unfairly  surpr ised by facts the other side presents. 
 

 
Discovery is routinely used in civil cases filed in district court  or county court  at law to help the 

parti es prepare their cases for tri al; it is far less common in justice court  because the cases in justice 

court  are less complex and the cost of the discovery might even be more than the amount in dispute. 
 

 

But sometimes there is a legitimate need for pretrial discovery in a civil case in justice court. 
 
 
Discovery may also be taken aft er a judgment has been entered. This is discussed at page 83. 
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2.   What Types of Discovery Are There? 
 

The most common forms of discovery are: 
 

¶ Requests for Disclosure 

 
¶ Requests for Admissions 

 
¶ Inter rogatories 

 
¶ Requests for Production of Documents 

 
¶ Depositions 

 
a.   Requests for Disclosure 

A Request for Disclosure requires the other side to provide some basic information about the case 

including: 
 

 

¶ The correct names of the parties and whether there are any other potential parties; 
 
 

¶ The names of any potential witnesses and the information they may have; 
 

 

¶ The legal theories the party is relying on; 
 

 

¶ How damages are calculated; 
 

 

¶ Whether there are any insurance policies; 
 

 

¶ Medical bills if the party is claiming personal injury; and 
 

 

¶ Information about expert witnesses, if any. 
 
 
Rule 194.2. 

 
 

b.   Requests for  Admissions 

Requests for admissions are written requests that the other party admit that something is true. For 

example, ȰPlease admit that you signed this contract.ȱ The party responding to the request must 

Ȱadmitȱ or Ȱdenyȱ the request. If the party fails to respond to the request, then that constitutes an 

admission that the fact is true.  Rule 198. So in the example above, if the party on whom the request 

was served never responds to the request, then the request is Ȱdeemed admitteÄȱ and at trial they will 

not be able to deny that they signed the contract. 
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c. Interr ogator ies 

Inter rogatories are written questions that the responding party must answer under oath. For 

example: ȰHow fast were you going when you rear-ended meȩȱ  An interrogatory  may ask about the 

facts of the case or about the other sideȭs legal theories.  Rule 197.1. 
 

 

d.   Requests for Production of Documents 

A Request for Production of Documents asks the other party to produce documents or tangible things 

or to make them available for inspection and copying. The request must be specific enough to allow 

the responding party to know what is being asked for.  Rule 196.1. For example, in a credit card case 

a defendant might request production of all documents the plaintiff has relating to the defendantȭs 

use of the credit card and any charges or payments on the account. 
 

 
e. Depositi ons 

A deposition is the actual taking of testimony of a witness or a party under oath before tr ial in the 

presence of a court  reporter who prepares a transcript of the testimony.  A deposition is normally 

taken in the office of an attorney for one of the parties. Depositions are rarely used in cases in justice 

court  because of the time and expense involved in taking the deposition and paying the court 

reporter. Rule 199.2. 
 
 
 
 
 
 
 
 

KEY 
POINT 

3.   When Is a Par ty All owed to Take Pretr ial Discovery in a Civi l  

Case in Just ice Cour t? 

Pretrial discovery in justice court is limited to what the judge considers 

reasonable and necessary for that case. Here is the procedure that must be 

followed for discovery in justice court:  
 

 

1.   The party (th is may be either the plaintiff or the defendant) must 

file a written motion for discovery with the judge. 
 

 

2.   The  party  must  serve  (that  is,  mail  or  otherwise  deliver)  the 

motion to the opposing part y. For example, if the party  requesting 

the discovery is the plaintiff, they have to send a copy of the motion 

requesting discovery to the defendant. 
 

3.   Unless a hearing is requested, the judge may rule on the motion 

wit hout a hearing. The judge may allow the discovery, not allow 

 

 
 

No Pretr ial  Discovery 
Without  the Cour tȭÓ 

Permission 
 
 
 
A party may not take 
pretrial discovery in a 
civil  case in justice 
court without the 
judgeȭs prior  approval. 
The judge should only 
allow discovery that is 
reasonable and 
necessary for that case. 

the discovery, or allow some portions of the discovery and not allow other port ions of it. 
 

 

4.   The discovery requests are not supposed to be served on the responding party unless the 

judge  issues  a  signed  order  approving  the  discovery.  This  does  not  mean  that  the 
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discovery requests should not be attached to the motion to the court  requesting approval 

to conduct the discovery. It simply means that the discovery requests are not to be served 

on the responding party for the purpose of requiring a response until the court  signs an 

order approving the discovery. 

 
5.   If the discovery requests are allowed, we suggest that the court  send an order to all parties 

explaining which discovery requests are approved, when the responses are due, and 

where to send the responses. This is not expressly required by Rule 500.9(a) but we 

believe it may save a lot of time and effort  when the parti es donȭt know what to do or how 

to do it. 

 
6.   If the court  allows discovery requests, and the party on whom they are served ignores 

them and fails to comply with  a discovery order (for example, an order from the court 

requiring them to respond to the discovery), then the party requesting the discovery can 

seek sanctions including dismissal of the case or an order to pay their discovery expenses. 

 
Rule 500.9(a). 

 
 

G. Service of Documents Other Than the Citat ion 

After the citation is served on the defendant in a civil case, pleadings, motions 

or notices may be filed with the court and, as discussed above, in some cases 

discovery might be served on the other party. How do these pleadings, 

motions and other documents have to be served? 
 

 
How to Serve Documents Other  Than the Citation: 

Other than the citation or oral motions made during tri al or when all the 

parti es are present, every notice and every pleading, motion, or other request 

or application to the court must be served on all the other parties in one of the 

following ways: 
 

 

(1) In  per son. A copy may be delivered to the part y, or the partyȭs duly 

authorized agent or attorney, in person. 
 

 
(2) Mail  or  cour ier.  A copy may be sent by courier-receipted delivery 

(such as Fed Ex) or by certi fied or registered mail, to the partyȭs last known 

address. Service by certified or registered mail is complete when the 

document is properly addressed and deposited in the United States mail, 

postage prepaid. 
 

 
(3) Fax. A copy may be faxed to the recipientȭs current fax number. 

 

Service of Documents 
After the Citat ion  

 
 
Other than the citation 
or oral motions made 
when all parties are 
present, all notices, 
pleadings, motions and 
requests for an order 
by the court must be 
served on the other 
party in person, by 
courier or registered 
or certified mail, by 
fax, by email if they 
have agreed to service 
by email, or as ordered 
by the court. Rule 
501.4(a). 



28 
 

 
(4) Email.  A copy may be sent to an email address expressly provided by the receiving party, 

if the party has consented to email service in writing. 
 

 

(5) Other. A copy may be delivered in any other manner directed by the court. 
 
 

Rule 501.4(a). 
 
 
Time for  Response After Service by Mail:  

If a document is served by mail, three days are added to the length of time a party has to respond to 

the document. Notice of any hearing requested by a party must be served on all  other parties not less 

than three days before the time specified for the hearing. Rule 501.4(b). 
 

 
Who May Serve The Document? 

Documents other than a citation may be served by a party to the suit, an attorney of record, a sheriff 

or constable, or by any other person competent to testify. Rule 501.4(c). It is the responsibility of the 

person filing the document to serve it. 
 

 
Certific ate of Servi ce: 

The party or  the partyȭs attorney must include a signed statement on all  documents filed with  the 

court describing the manner in which the document was served on the other party and the date of 

service. This is called a ȰCertificate of ServiceȢȱ The Certificate of Service by a party or the partÙȭs 

attorney, or the return of an officer (such as a Sheriff or Constable), or the sworn statement of any 

other person showing service of a notice is proof of service. Rule 501.4(d). 
 

 

Failure to Serve: 

A party may offer evidence or testimony that a notice or document was not received, or, if service was 

by mail, that it was not received within 3 days from the date of mailing, and upon so finding, the court  

may extend the time for taking the action required of the party or grant other relief as it deems just. 

Rule 501.4(e). 
 

 

Examples: 

Suppose a defendant files their answer 14 days after they were served wi th the citation.  An answer 

is a Ȱpleadingȱ and therefore the defendant must serve a copy of the answer on the plaintiff using one 

of the methods listed above (in person, courier, registered or certi fied mail, fax, email i f the plaintiff 

agreed to service by email, or a method ordered by the court).  
 

 

Or suppose the defendant files a motion to transfer venue (discussed below). The defendant must 

serve a copy of the motion on the plaintiff using one of the listed methods. 
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Suppose the court  sets a hearing on the motion to transfer venue. It  must issue a notice of the hearing 

and serve both parties using one of the methods listed above. 
 

 

H. Venue 
 
 
 
 
 

 
KEY 

POINT 

 

1.   What is Venue? 

Venue means the place where a case may be heard.  As discussed above, venue 

is not the same as jur isdicti on, which means whether or not the court has the 

power to decide the case that has been filed. See pages 3-4.  When venue is 

at issue, the court  has jurisdiction to decide such a case but the defendant is 

claiming that the case needs to be heard by another court because it was filed 

in the wrong place. 
 

 

For example, if the plaintiff files a suit for breach of contract for $20,000, the 

court  does not have subject matter jurisdiction to hear that case.  The court  

must dismiss the case on its own motion.  See pages 3-4. 

Three Types of Venue 
Motions: 

 
 

 
(1) Defendant moves 
to transfer because 
case is filed in wrong 
county or precinct. 
(2) Fair  Trial Venue 
Motion. 
(3) Consent of all 
parti es. 

 
 

Now suppose the plaintiff sues for breach of contract for $5,000 and files the suit in a justice court  in 

Dallam County where the plaintiff lives but the contract was signed and performed in Orange County 

and the defendant lives in Orange County. The court  has ju r isdi ct ion  to hear that case but the 

defendant may argue that the court  does not have venue to hear it because nothing happened in 

Dallam County relating to the case and the defendant does not live in Dallam County. The court  would 

not dismiss the case but, if the defendant files a motion to transfer venue, the court  could transfer the 

case to a justice court  in Orange County. The same kind of court  (a justice court)  will  hear the case 

but in a different location. 
 

 
Unlike subject matter jurisdiction (which can never be waived), an objection to venue is waived if 

not properly  raised by a party.  So if the defendant in the case described above who lives in Orange 

County does not file a motion to transfer venue, then the court  in Dallam County can still  hear the case 

and the defendant will have to go all the way across Texas to defend himself in court. 
 
 

2.   What are t he General Rules for the Proper  Venue of a Case? 
 

Generally, the defendant in a small claims or debt claim case is entitled to be sued in one of the 

following venues: 
 

 

¶ The county and precinct where the defendant lives; 
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¶ The county and precinct where the incident (or  majority of incidents) that gave rise to the 

claim occurred; 
 

 

¶ The county and precinct where the contract or agreement, if any, that gave rise to the claim 

was to be performed; or 
 

 

¶ The county and precinct where the property is located in a suit to recover personal property. 
 

 
Rule 502.4(b). 

 
 

If the plaintiff is a non-resident of Texas, or if the defendanÔȭs residence is unknown, the plaintiff may 

file the suit in the county and precinct where the plaintiff resides. Rule 502.4(c). 
 
 

In some cases other more specific venue laws may apply under the Civil Practice and Remedies Code. 

Rule 502.4(a). 
 

 
 

3.   What is the Procedure  on a Motion to Tr ansfer Venue? 
 

If a plaintiff files suit in an improper venue, a defendant may challenge the venue selected by the 
plaintiff by filing a motion to transfer venue.  Rule 502.4(d). 

 
 
 
 
 
 

KEY 
POINT 
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a.   When Does the Motion Have to be Filed? 

The motion to transfer venue must be filed before trial, no later than 21 days after the defendantȭs 

answer is filed.  Rule 502.4(d). 
 
 

b.   What Does the Motion Have to State? 

The motion to transfer venue must contain a sworn statement that the venue chosen by the plaintiff 

is improper and it must identify a specific county and precinct of proper venue to which transfer is 

sought. Rule 502.4(d). 
 

 
c. What if  the Defendant  Fails to Name the County and Precinct to Which Transfer is 

Sought? 

If the defendant fails to name a county and precinct to which transfer is sought, then the court must 

instru ct the defendant to do so and give the defendant seven days to cure this defect. If the 

defendant fails to correct the defect, then the court  should deny the motion and the case will  proceed 

in the county and precinct where it was originally filed. Rule 502.4(d). 
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d.   The Judge Must Set a Heari ng on the Motion 

If a defendant files a motion to transfer venue, the judge must set a hearing on the motion. Rule 

502.4(d)(1)(A). 
 
 

e. Response by the Plaintiff  

The plaintiff may (but is not required to) file a response to the defendantȭs motion to transfer venue. 

Rule 502.4(d)(1)(B). 
 
 

f. Hear ing on the Motion 

The parties may present evidence at the hearing. A witness may testify at the hearing either in person 

or, with  the courtȭs permission, by means of telephone or an electronic communication system. Rule 

502.4(d)(1)(C). 
 
 
 
 

 
KEY 

POINT 
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g.   The JudÇÅȭÓ Decision on the Motion 

If the motion is granted, the judge must sign an order designating the court  to which the case will be 

transferred. The court  must also state the reasons for the transfer. If the motion is denied, the case 

proceeds where it was filed by the plaintiff. Rule 502.4(d)(1)(D), 502.4(1)(G). 
 

 

h.   No Appeal of the Judgeȭs Decision 

A motion for rehearing or an interlocutory  appeal (meaning an appeal in the middle of the case) of 

the judgÅȭÓ ÒÕling on a motion to transfer venue are not allowed. Rule 502.4(d)(1)(E). 
 
 

i . Time for Trial  of the Case aft er Ruling on the Motion 

A tri al of the case may not be held until  at least the 14 th  day after the judgÅȭÓ rul ing on the motion to 

transfer venue. Rule 502.4(d)(1)(F). 
 
 

j. Procedure by the Transferr ing Court if  the Motion is Granted 

When the court  grants an order transferr ing the case, the judge who issued the order must 

immediately prepare a transcript of all the entries made on the docket of the case, certify the 

transcript and send the transcript, with a certified copy of the bill  of costs and the original papers in 

the case, to the court  in the precinct to which the case has been transferred. Rule 502.4(d)(1)(G). 
 

 

k.   Procedure by the Receiving Court  

The court  receiving the case must notify the plaintiff that the case has been received. If the case has 

been transferred to a different county, then the plaintiff has to pay a new filing fee in the new court. 

The court  receiving the case must notify the plaintiff that they have 14 days after receiving the 

notice to pay the new filing fee or file a statement of inability to afford payment of court  costs. The 

plaintiff is not entitled to a refund of any fees already paid.  If the plaintiff fails to pay the new filing 
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fees or to file a statement of inability to afford payment of court  costs, then the case should be 

dismissed without prejudice (meaning the plaintiff is free to file a new lawsuit). Rule 502.4(d)(1)(F). 
 

 

Note that the plaintiff is not required to pay a new filing fee if the case is transferred to a different 

precinct wi thin the same county. 
 

 

4.   Fair Tr ial Venue Change 
 
 
 
 
 
 

KEY 
POINT 

a.   What is a Fair Trial  Venue Change? 

This is a motion to change the venue of a case or to change the judge hearing the case because a party 

believes they cannot get a fair tr ial in that precinct or before that judge. 
 

 
b.   What Has to be Filed? 

A party requesting a fair trial venue change must: 
 
 

¶ File a sworn motion stating that they believe they cannot get a fair trial in a specific 

precinct or before a specific judge; 
 

 

¶ File sworn statements of two other credible persons in support  of the motion; and 
 

 

¶ Specify whether they are requesting a change of location or a change of judge. 
 

 

Rule 502.4(e). 
 
 

c. When Does the Motion Have to be Filed? 

The motion has to be filed no less than seven days before trial. But if the party shows good cause for 

filing the motion less than seven days before trial, the court  may still  consider the motion. Rule 

502.4(e). 
 
 

d.   What Does the Court  Do if the Motion is for a Change of Judge? 

If the party seeks a change of judge, the judge must exchange benches wi th another qualified justice 

of the peace, or if no judge is available to hear the case, then the county judge must appoint a visiting 

judge to hear the case. Rule 502.4(e). 
 

 

e. What Does the Court  Do if the Motion is for a Change of Location? 

If the party seeks a change in location, the case must be transferred to the nearest justice court  in the 

county that is not subject to the same or some other disqualification. If there is only one precinct in 

the county, then the judge must exchange benches with  another qualified justice of the peace, or if no 
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judge is available to exchange benches, then the county judge must appoint a visiting judge to hear 

the case. Rule 502.4(e). 
 

 

f. What if  This Precinct is the Only One Where the Case May be Filed? 

In cases where exclusive jurisdiction is in a specific precinct, such as an eviction case, the only remedy 

is a change of judge; a change of location is not available. Rule 502.4(e). 
 

 
g.   How Often May a Par ty File a Motion for a Fair Trial  Venue Change? 

A party may apply only one t ime in any given case for a Fair Trial Venue Change. Rule 502.4(e). 
 
 

5.   Transfer of Venue by Consent 

The parties may also file a written consent by all of the parties or their attorneys to transfer the case 

to another justice court. If they file such a consent, the case must be transferred to the court  of any 

other justice of the peace of the county, or to any other county.  Rule 502.4(f). 
 

 

I.   The DefendanÔȭÓ Answer  
 

 
What is an Answer? 

An answer is the defendantȭs written response to the petition filed by the 

plaintiff. 
 
 
When is the Answer Due? 

The defendanÔȭs answer is due by the end of the 14th  day after the day the 

defendant was served with the citation and the petition. However: 
 

 

¶ If the 14th day is a Saturday, Sunday, or legal holiday, then the answer 

is due on the next day that is not a Saturday, Sunday, or legal holiday; 

AND 
 

 

¶ If the 14th day falls on a day during which the court  is closed before 

5:00 p.m., the answer is due on the courtȭs next business day. 
 

Rule 502.5(d). See pages 22-23 for  a calendar  showing  how to calculate 

these due dates. 

 
 
 
 

The Answer 
 
 
 

An answer is the 
defendantȭÓ wr itten 
response to the 
peti tion. 
 
All it needs to say ÉÓȡ Ȱ) 
deny that I owe 
anythingȱ or words to 
that effect. 

 

 

The defendant must file a written answer wi th the court  and must serve a copy of the answer on the 

plaintiff.  Rule 502.5(a). See pages 27-29 explaining how the defendant  must serve the answer. 



34 
 

If the defendant was served by publication, then the answer is due by the end of the 42nd day after 

the day the citation was issued. However, if the 42nd day falls on a Saturday, Sunday or legal holiday, 

then the answer is due on the next day that is not a Saturday, Sunday or legal holiday; and if the 42nd 

day falls on a day during which the court is closed before 5:00 p.m., then the answer is due on the 

courtȭs next business day. Rule 502.5(e). 
 

 
What is the Defendant Requi red to Include in the Answer? 

The defendant must include in the answer: 
 
 

¶ The name of the defendant; 
 
 

¶ The address, telephone number and fax number, if any, of the defendant, and the name, 

address, telephone number and fax number, if any, of the defendantȭs attorney, if he has an 

attorney; and 

 
¶ If the defendant consents to email service, a statement consenting to email service and the 

email contact information. 

 
Rule 502.5(a). 

 
 
 
 
 
 

KEY 
POINT 

A General Denial  is Suff icient: 

An answer that denies all of the plaintifÆȭÓ allegations wi thout specifying the reasons is a sufficient 

answer. The defendant is free to raise any defense at tri al.  Rule 502.5(b). 
 

 
So the defendant may simply state: ȰI donȭt owe anything to the plaintifÆȱ or ȰI deny the allegations of 

the petitionȱ or words to that effect, and this is enough to constitute an answer. 
 
 

A defendant in justice court  is not required to plead affirmative defenses (such as the statute of 

limitations or the statute of fraud) in order to present such defenses at tri al. 
 

 

The Answer Must  be Docketed: 

When an answer is filed, the defendantȭs appearance must be noted on the courtȭs docket. Rule 

502.5(c). 
 
 

J.   Counterclaims, Cross-Claims and Thir d-Party  Claims  
 

 
1.   Countercl aims 

a.   What is a Counterclaim? 

A counterclaim is a separate claim for damages or other relief by the defendant against the plaintiff. 
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A defendant may file a petition stating as a counterclaim any claim against a plaintiff that is wi thin the 

jurisdiction of the justice court, whether or not it is related to the claims in the plaintiffȭs petition. Rule 

502.6(a). 
 

 
For example, if a contractor sues a homeowner claiming that he is owed $3,000 for installation of a 

new roof, and the homeowner claims the roof is defective and that he has suffered damages of $4,000 

as a result  of water leaking into the house and warping the floors, the homeowner may assert his 

claim against the contractor as a counterclaim in the same lawsuit. 
 
 

b.   What  are the Procedur es for a Counterclaim? 

The counterclaim petition must meet the same requirements for a petition 

filed by a plaintiff. Rule 502.6(a).  See pages 11-13. The defendant must pay 

the same filing fee that would apply to the filing of a petition or file a statement 

of inability to afford payment of court  costs.   Rule 502.6(a). See pages 14-

15. 
 

 
When a counterclaim is filed the court  does not issue a citation. Rule 502.6(a). 

This is because the plaintiff is already a party to the case and a citation is not 

required to notify them that they have been sued. However, the defendant is 

required to serve a copy of the counterclaim on the plaintiff under Rule 501.4. 

Rule 502.6(a).  See pages 27-29 for  an explanation of how the defendant 

must serve the counterclaim. 

 

 
 

Counterclaim  
 

 
 

A filing fee is required 
but no citation is 
issued since the 
plaintiff  (against 
whom the 
counterclaim is filed) 
is already a party to 
the case. 

 
 

The plaintiff is not required to file an answer to a counterclaim.  Rule 502.6(a). The allegations are 

automatically deemed denied. 
 

 

2.   Cross-Claims 

a.   What  is a Cross-Claim? 

A cross-claim is a claim by one defendant against another defendant or by one plaintiff against 

another plaintiff. 
 

 
For example, if a person injured in an automobile accident sues the driver for negligence and the 

owner of the car for negligently entrusting the car to the driver, the owner may have a claim against 

the driver for indemnification.  This claim would be asserted by the owner as a cross-claim against 

the driver, both of whom are defendants in the case.  The owner would allege that in the event he is 

found liable to the plaintiff, the driver must indemnify the owner for any damages the plaintiff 

recovers against the owner. 
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b.   What  are the Procedur es for a Cross-claim? 

The cross-claim petition must meet the same requirements for a petition filed 

by a plaintiff. Rule 502.6(b). See pages 11-13. The party filing the cross-claim 

must pay the same filing fee that would apply to the filing of a petition or file 

a statement of inability to afford payment of court  costs.  Rule 506.2(b). See 

pages 14-15. 
 

 

When a cross-claim is filed the court  does issue a citation for any party that 

has not yet filed an answer or a petition in the case (whichever applies), and 

the citation must be served on that party in the same manner as a citation is 

served on a defendant when the case is first filed.  Rule 502.6(b). See pages 

17-21.  If the party against whom the cross-claim is filed has already entered 

an appearance in the case by filing an answer or petition, then the court does 

 
 
 
 

Cross-Claim 
 

 
 

A filing fee is required 
and a citation must be 
issued and served on 
any party that has not 
yet filed a pleading (an 
answer or a petition) 
in the case. 

not issue a citation for that party, and the party filing the cross-claim just serves a copy of the cross- 

claim on them under Rule 501.4 (that is, service of documents other than a citation).  Rule 502.6(b). 

See pages 27-29 for an explanation of how such documents must be served. 
 
 

3.   Third -Par ty Claims 

a.   What  is a Third-Par ty Claim? 

A party who is defending a claim has a right to bring a third party into the case 

and assert that the third party is liable for all or part  of the damages. The party 

asserting the claim is the third-party plaintiff and the party against whom it is 

asserted is the third-party  defendant. 
 

 

For example, suppose a person injured in an automobile accident does not sue 

the driver of the car but does sue the owner of the car for negligently entrusting 

it to the driver.  The owner who has been named as the only defendant in the 

case may file a third-party claim against the driver, who 

would be a third-party defendant. The owner could allege that in the event he 

 
 
 
 

 
Third-Par ty Claim 

 

 
A filing fee is required 
and a citation must be 
issued and served on 
the third-party 
defendant. 

is found liable to the plaintiff, then the driver must indemnify him (the owner)  for any damages the 

plaintiff recovers against him. 
 

 

b.   What  are the Procedur es for a Third-Par ty Claim? 

The third-party petition must meet the same requirements for a petition filed by a plaintiff. Rule 

502.6(c). See pages 11-13. The party filing the third-party petition must pay the same filing fee that 

would apply to the filing of a petition or file a statement of inability to afford payment of court  costs. 

Rule 506.2(c). See pages 14-15. 
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When a third-party petition is filed the court  must issue a citation for the third-party defendant and 

the citation must be served on the third-party defendant in the manner provided in Rule 501.2. Rule 

506.2(c). See pages 17-21. 
 
 

K. When May a Par ty  Amend Their  Pleadings? 
 

 
Par ty May Amend At Least 7 Days Before Tr ial: 

A party may amend their petit ion or answer by adding something to it or wit hdrawing something 

from it, as long as the amended pleading is filed and served on the opposing party under Rule 501.4 

(see pages 27-29) not less than seven days before trial.  Rule 502.7(a). 
 
 
 
 

KEY 
POINT 

The Court May Allo w Amended Pleadings Less than 7 Days Before Tr ial: 

The court may allow a pleading to be amended less than seven days before tri al if the amendment will 

not operate as a surprise to the opposing party.  Rule 502.7(a). 
 

 
For example, suppose John Smith sues Doug Brown for not paying back $2,000 he loaned him under 

a promissory note with 5% interest per year.  The morning of trial John wants to amend his petition 

to include the additional amount of interest that has accrued since he filed the suit. This would not 

operate as a surpr ise to Doug so the court should allow it. 
 

 
But what if on the morning of tri al John decides he wants to add an entirely different claim against 

Doug -- for Ȱborrowin gȱ a shotgun and never returning it. Doug could legitimately say he had no idea 

John wanted to throw  that claim in this case and the court could require John to file a new, separate 

suit against Doug if he wants to pursue that claim. 
 

 

L. How Does a Party  Chall enge An Insuffic ient  Pleading? 
 

 
Par ty May File a Motion: 

A party may file a motion with  the court  asking that another party be required to clarify their pleading. 

Rule 502.7(b). 
 

 
For example, suppose John Smith sues Doug Brown for conversion (theft) but doesÎȭt state clearly 

what it is he is claiming Doug took (was it his shotgun or something else?). Doug could ask the court 

to order John to clarify what heȭs claiming Doug took and the facts that John relies on in alleging that 

it was wrongful. 
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The Court Must Decide Whether the Pleading is Suffici ent : 

If the defendant files a motion to clarify, then the court must then decide whether the pleading is 

sufficient to place all parties on notice of the issues in the lawsuit.  The court may hold a hearing to 

make that determination. Rule 502.7(b). 
 

 
If  the Pleading is Insuff icient: 

If the court  decides that the pleading is insufficient, then the court  must order the party to amend 

their pleading.  The court must also set a date by which the amendment must be filed and served on 

the other side.  Rule 502.7(b). 
 

 

If  the Par ty Fails to Comply  with the Courtȭs Order:  

If a party that is ordered to amend their pleading fails to do so, then the pleading may be str icken. 

Rule 502.7(b). If the party is the plaintiff, this could mean that their case wi ll  be dismissed. 
 
 

M. Default Judgment 
 

 
 
 
 
 
 
 

 
KEY 

POINT 

1.   Default  Judgment Procedure  in a Small  Claims Case 
 
 

a.   What is a Default  Judgment? 

A default  judgment is an order granting a judgment to the plaintiff when the 

defendant fails to file an answer or otherwise respond to the petition after 

being proper ly served with the citation. Rule 503.1. 
 

 
b.   When Should the Court  Enter a Default  Judgment? 

The court  should enter a default  judgment in a small  claims case if the 

following conditions are met: 
 

 

¶ The petition contains all the required information (see pages 11-13); 
 
 

¶ The defendant fails to file an answer by the date required by Rule 

502.4 (normally 14 days after being served wi th the citation (see 

pages 21, 33-34); 

 
¶ The court  ensures that service was proper (and the court  may hold a 

hearing for that purpose); 

 
¶ Proof of service has been filed in accordance wi th Rule 501.3(h) (see 

pages 19-21); and 

 
 

No Default Judgment 
Without Proper Service 

of the Citation  
 

 
A default judgment 
may never  be entered 
if it is not clear that 
there was proper 
service of the citation 
on the defendant! If 
the court has a 
question about 
whether service of the 
citation was proper, 
the court may hold a 
hearing and require 
the process server or 
other person who 
served the citation to 
attend. 
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¶ The plaintiff has filed the required military service affidavit and the court  is not barred from 

granting a default judgment under the Servicemembers Civil Relief Act (see pages 43-45). 

 
Rule 503.1(a). 
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c. What  Procedure  Must  the  Court  Foll ow  in  Granting  a  Default  

Judgment? 

The procedure the court  must follow in granting a default  judgment depends 

on whether or not the plaintiffȭs claim is based on a written document signed 

by the defendant (for  example, a suit on a promissory note or a contract). 
 

 
(1)  If the Claim is  Based on a Wr itt en Document: 

If the following conditions apply, then the judge must render judgment 

for the plaintiff  in the requested amount wit hout any necessity for  a 

hear ing: 
 

 

¶ The claim is based on a written document signed by the defendant; 
 
 

¶ A copy of the document has been filed with the court  and served on the 

defendant; 
 

 

¶ The plaintiff has filed a sworn statement that this is a true and accurate 

copy of the document, that the relief sought by the plaintiff is owed, and 

that all payments, credits and offsets due to the defendant have been 

accounted for. 
 

 

Rule 503.1(a)(1). 
 
 
The plaintiffȭÓ attorney may also submit an affidavit supporting the award of 

attorneyȭÓ fees to which the plaintiff  is entitled, if any, and the court may award 

reasonable attorneyȭÓ fees. Rule 503.1(a)(1). 
 
 

(2)  If the Claim is  Not Based on a Wr itt en Document: 

If the plaintiffȭs claim is not based on a written document signed by the 

defendant, then the following conditions apply: 
 

 

¶ The plaintiff must request a hearing, either orally or in writing; 

 

 
 

Default  Judgment  
Procedure Var ies 

 
 
The procedure for 
granting a default 
judgment is a little 
different in a debt claim 
case (see pages 41-43) 
and in an eviction case 
(see Evictions Deskbook). 

 
 
 
 
 
 
 

Hear ing or  No Hearing? 
 

 
A hearing is not required 
if the plaintiÆÆȭÓ claim is 
based on a written 
document signed by the 
defendant. 

 
A hearing is required if 
the plaintiffȭs claim is not 
based on a written 
document signed by the 
defendant. 

 
Notice of any hearing 
requested by a party 
must be served on all 
other parties at least 
three days before the 
date of the hearing.   Rule 
501.4(b). 
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¶ The plaintiff must appear at the hearing and provide evidence of its damages; 

 
 

¶ If the plaintiff proves its damages, the judge must render judgment for the plaintiff in the 

amount proven; 
 

 

¶ If the plaintiff is unable to prove its damages, the judge must render judgment in favor of 

the defendant. 
 

 

Rule 503.1(a)(2). 
 

 

With the courtȭs permission, a party may appear at the hearing by means of telephone or an electronic 

communication system.  Rule 503.1(a)(2). 
 

 
 
 
 
 

 
KEY 

POINT 

d.   What  if  the  Defendant  Appears  Before  a  Default  Judgment  is 

Entered? 

Sometimes a defendant fails to file an answer within 14 days of being served 

with  the citation but shows up in court  for the hearing on a motion by the 

plaintiff to enter a default  judgment. If the defendant appears in a case, or files 

an answer, at any time before a default  judgment is entered by the court, then 

the court  must not enter the default  judgment ! The defendant has appeared 

and the case must now be set for trial.  Rule 503.1(b). 
 

 

e. Default  When an Answer Has Been Fil ed (Post-Answer Defaul t) 

If a defendant who has answered fails to appear for tri al, then the court may 

proceed to hear the case just as they would at a normal bench tri al and render 

judgment according to the evidence submitted. Rule 503.1(c). 
 

 

f. If the Petit ion is Missing Something 

If a plaintiffȭs petition is missing a required fact (such as a description and the 

 
 
 

No Default Judgment if  
the Defendant Appears 
 
 
 
The court must never 
enter a default 
judgment if the 
defendant shows up 
for a hearing or 
otherwise appears in 
court ɀ even if the 
defendant failed to file 
a written answer on 
time. 

 

COMMON 
PITFALL 

value of any personal property the plaintiff is seeking to recover), the court  may allow the plaintiff to 

orally amend their pleading and provide evidence of the missing information under oath at the default  

hearing if the amendment wi ll not operate as a surprise to the other party. Rule 502.1 and 

502.7(a). 
 
 

g.   Notice to the Defendant  

When the plaintiff requests a default  judgment, the plaintiff must provide to the clerk of the court  in 

writing the last known mailing address of the defendant at or before the time the judgment is signed. 

Rule 503.1(d). 
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When a default  judgment is signed, the clerk of the court  must immediately mail written notice of the 

judgment by first class mail to the defendant at the address provided by the plaintiff and the clerk 

must note on the docket that the notice has been mailed. Rule 503.1(d). 
 

 

The notice must state the number and style of the case, the court  in which the case is pending, the 

names of the parties in whose favor and against whom the judgment was rendered, and the date the 

judgment was signed. Rule 503.1(d). 
 

 

2.   Default  Judgment Procedure  in a Debt Claim Case 

Specific rules apply for entering a default  judgment in a debt claim case. 
 
 
 

 
 
 

KEY 
POINT 

a.   General Rule 

The general rule in a debt claim case is that i f the defendant does not file an answer or otherwise 

appear by the answer date, the judge must render a default  judgment upon plaint iffȭs proo f of the 

amount of damages. Rule 508.3(a). 
 

 
b.   How Does the Plaintiff  Prove the Amount of Damages in a Debt Claim Case? 

The Evidence of Damages Must Either  be Served on the Defendant or  Submi tted to the Cour t 

The evidence of plaintiff's damages must either be attached to the petition and served on the 

defendant with the citation or submitted to the court  after the defendant's failure to answer by the 

answer date. Rule 508.3(b)(1). 
 

 
The Form of the Evidence 
The evidence of plaintiffȭs damages may be offered in a sworn statement (an affidavit)  or in live 

testimony in court. The evidence may include documentary evidence. Rule 508.3(b)(2). 
 

 
How Does the Plaintiff Establ ish the Amount of Damages? 

The amount of damages is established by evidence: 
 
 

¶ That the account or loan was issued to the defendant and the defendant is obligated to pay it; 
 
 

¶ That the account was closed or the defendant breached the terms of the account or loan 

agreement; 

 
¶ Of the amount due on the account or loan as of a date certain after all payments, credits and 

offsets have been applied; and 

 
¶ That the plaintiff owns the account or loan and, if applicable, how the plaintiff acquired the 

account or loan. 
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Rule 508.3(b)(3). 
 
 
When May the Cour t Consider  Document ary Evidence? 

The court  may consider documentary evidence if it is attached to a sworn statement (such as an 

affidavit)  made by the plaintiff or its representative, a pri or holder of the debt or its representative, 

or the original creditor or  its representative, that attests to the following: 
 

 

¶ The documents were kept in the regular course of business; 
 
 

¶ It  was the regular course of business for an employee or representative wi th knowledge of 

the act recorded to make the record or to transmit information to be included in the record; 

 
¶ The documents were created at or near the time of the events recorded or reasonably soon 

thereafter; and 

 
¶ The documents attached are the original or exact duplicates of the original. 

 

 

Rule 508.3(b)(4). 
 

 

When May the Cour t Reject an Affidav it? 

A judge is not required to accept a sworn statement (an affidavit)  if the source of the information or 

the method or circumstances of preparation indicate a lack of tru stwor thiness. 
 

 
But a judge may not reject a sworn statement only because it is not made by the original creditor  or 

because the documents attested to were created by a third party and subsequently incorporated into 

and relied upon by the business of the plaintiff. Rule 508.3(b)(5). 
 

 
For example, if the affidavit indicates that the person who signed the affidavit has no personal 

knowledge of any of the facts contained in the affidavit, or does not tie the debt to this particular 

defendant, the court  is not required to accept the affidavit. But a judge may not reject an affidavit 

solely because the person signing it is an officer or employee of a business or entity that bought the 

debt from the original creditor  (such as a bank or credit card company) or an assignee of the original 

creditor. 
 

 

Does the Cour t Have to Hold a Hear ing Before Granting a Default Judgment? 

No! The judge may enter a default  judgment without a hearing if  the plaint iff  submits suffici ent 

wr i tt en evidence of its  damages and the court should do so to avoid undue expense and delay. 
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Otherwise, the plaintiff may request a default  judgment hearing at which the plaintiff must appear, 

in person or by telephonic or electronic means, and prove its damages at the hearing.  Rule 508.3(c). 
 

 
 
 
 
 

KEY 
POINT 
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What is the Outcome of the Hear ing? 

If the plaintiff proves their damages, the judge must render judgment for the 

plaintiff in the amount proven. If the plaintiff is unable to prove their damages, 

the judge must render judgment in favor of the defendant. Rule 

508.3(c). 
 
 
This means that even though the defendant did not file an answer or appear 

in the case, the judge should enter a judgment in favor of the defendant if the 

plaintiff fails to prove their damages in a debt claim case. 
 

 

What if  the Defendant Appears Before a Default  Judgment is Signed? 

If the defendant files an answer or otherwise appears in a case before a default  

judgment is signed by the judge, the judge must not render a default judgment 

and must set the case for trial. Rule 508.3(d). 
 

 
This means that even if the defendant failed to file their answer within 14 days 

after the citation was served on them, if they show up for a default judgment 

hearing, or if they otherwise appear or answer, then default judgment is off 

the table and the court must set the case for trial. 
 

 

What if  the Defendant Files an Answer but  Does Not Show Up for  Tr ial? 

If a defendant who has answered fails to appear for tri al, the court  may 

proceed to hear evidence on both liability and damages and render judgment 

accordingly. 

 
 
 
 
Judgment for  Plain tiff  or  
Judgment for  Defendant 
 
 
 

If plaintiff  proves their 
damages in a debt 
claim case (and meets 
all the other 
requirements for a 
default judgment), 
they are entitled to a 
judgment. 

 
If the plaintiff  fails to 
prove their damages in 
a debt claim case, 
judgment must be 
entered in favor of the 
defendant even though 
the defendant never 
answered or appeared 
in the case. 

 
 

3.   Affidavit  and Procedures Regardi ng Defendantȭs Milit ary  Status (Servicemembers 

Civi l Rel ief Act)  
 
 

The Servicemembers Civil Relief Act (ȰS#2!ȱɊ imposes certain procedural requirements in all civil 

cases in justice court. 50 U.S.C. § 3911(5). 
 
 
 

Affidav it  Requirements: 

In any civil case in which the defendant does not make an appearance, before entering a default 

judgment, the court  Ȱshall require the plaintiff to file with the court an affidavit: 
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¶ Stating whether or not the defendant is in military service and showing necessary facts to 

suppor t the affida vit ; or 
 

 

¶ ...[S]tating that the defendant is unable to determine whether or not the defendant is in 

military service.ȱ 
 

 
50 U.S.C. § 3931(b). 

 

 

The affidavit may be a statement, declaration, verification, or certificate, in writing, subscribed and 

certified or declared to be true under penalty of perjury. 50 U.S.C. § 3931(b)(4). 
 

 
 
 
 
 

COMMON 
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Typically, plaintiffs wi ll attach a print out from the Department of Defense website 

(https:// www.dmdc.osd.mil/ scra/o wa/h ome), but they are not required to use that form as long as 

they show Ȱnecessary factsȱ to support  the affidavit. For example, in one case a plaintiff submitted an 

affidavit from the defendantȭs mother stating that he was not in military service! 
 

 
What Does the Cour t Do Once the Affidav it  is fi led? 

If a proper affidavit under the SCRA is filed, there are three possibilities: 
 
 

¶ The defendant is not in military service: The court  may enter a default judgment. 
 
 

¶ The court  is unable to determ ine whether the defendant is in military service: The court 

may ɀ but does not have to ɀ require the defendant to post a bond in an amount approved by 

the court  to protect the defendant if it turns out that he is in military service. 50 U.S.C. § 

3931(b)(3). 
 

 

¶ It  appears that the defendant is in military service: The court  may not enter a judgment until 

after the court  appoints an attorney to represent the defendant. 50 U.S.C. § 3931(b)(2). 

 
¶ In this situation, on the request of the attorney or on the courtȭs own motion, the court 

must  grant  a  stay  of  proceedings  for  a  minimum  of  90  days  under  certain 

circumstances. 
 

 
 
 

KEY 
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What if  No Affidav it  is Filed or the Affid avit  Doesnȭt  Show ȰNecessary Facts to Supportȱ? 

If the plaintiff fails to file an affidavit under the SCRA, the court  may not grant a default judgment. 
 
 

If the plaintiff files an affidavit stating that the defendant is not in military service, but fails ÔÏ Ȱshow 

necessary facts to support  the affidavit,ȱ the court  may not grant a default judgment. 

https://scra.dmdc.osd.mil/scra/%23/home
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What if  The Cour t Ent ered a Default  Judgment When It  Shouldnȭt  Have? 

If a default  judgment is entered against a service member who did not have notice of the action during 

his period of military service, or within 60 days after termination of or release from military service, 

the court  must re-open the judgment upon application of the service member for the purpose of 

allowing the service member to defend the action if it appears that: 
 

 

¶ The service member was materially affected in making a defense to the action by reason of 

military service; and 
 

¶ The service member has a meritorious or legal defense to the action or some part of it. 
 

50 U.S.C. § 3931(g)(1). 
 

 

A request to vacate a default  judgment must be made by or on behalf of the service member no later 

than 90 days after the date of termination of or release from military service. 50 U.S.C. § 3931(g)(2). 
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Obviously, if this situation arises, a justice court  could be faced with setting aside a default  judgment 

and re-opening a case even though the court would ɀ in the absence of the SCRA ɀ have lost plenary 

power to set aside a default judgment. But the SCRA pre-empts the usual limitations in Rules 507.1 

and allows the court  to do this. 
 

 

N. Summary Dispositi on 
 

 
What is a Summary Dispositio n? 

A summary disposition is a way to decide a case without having a tri al.  Either side may move for a 

summary disposition. If the court  grants the motion, then the court  will  enter judgment for the party 

that filed the motion on some or all of the claims in the case.  If the court  denies the motion, then the 

case proceeds to tri al. 
 

 
For example, suppose John Smith sues Bob Jones claiming he loaned him $1,000 and Bob signed a 

promissory note stating that he would pay it all back no later than December 31. Bob fails to pay the 

money back and John files a suit to recover the amount he loaned Bob.  Suppose further that Bob 

admits he got the money, admits he signed the promissory note and admits he didÎȭt pay it back by 

December 31. His only Ȱdefenseȱ is that he doesÎȭt have the money right now and needs a Ȱlittle more 

timÅȱ before he can pay it back. John could move for summary disposition: there are no material facts 

in dispute and no need to go to tri al.  The court  would grant a summary disposition in favor of John 

and sign a judgment in his favor. The case is over. 
 

 

But suppose now that Bob claims he sent a text message to John on December 30 telling him he 

needed a Ȱlittle more timeȱ to pay back the loan and John sent a text message back saying ȰOkay and 
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happy new yÅÁÒȦȱ Now, if John moves for a summary disposition, Bob could argue that John agreed 

to an extension of the due date of the loan.  There is a fact issue that has to be decided at trial: was 

there a valid and binding agreement to extend the due date? If so, for how long? The motion for 

summary disposition would be denied and the case would proceed to trial. 
 
 
 

 
Summary disposit ion is a way to decide a case without a tr ial  because the mater ial 
facts are not genuinely disputed, or  there is no evidence of an essential  element of a 

plai ntÉÆÆȭÓ claim or  a defendantȭÓ defense. 
 
 
 
 
 

Who May Move for  Summary Disposition? 

Either party may file a sworn motion for summary disposition of all or part of a claim or defense 

wit hout a trial. Rule 503.2(a). 
 

 
What Does the Motion Have to Show? 

The motion has to set out all the supporting facts and all the documents on which the motion relies 

must be attached to the motion. Rule 503.2(a). 

 
 
 
 
 

KEY 
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When Should the Cour t Grant  a Motion for  Summary Disposition? 

The motion must be granted if it  shows that: 
 
 

¶ There are no genuinely disputed facts that would prevent a judgment in favor of the party; or 
 
 

¶ There is no evidence of one or more essential elements of a defense which the defendant must 

prove to defeat the plaintiÆÆȭÓ claim; or 
 

 

¶ There is no evidence of one or more essential elements of the plaintiÆÆȭÓ claim. 
 

 
Rule 503.2(a). If the motion does not show one of these things, then the court  should deny the motion. 
 
 
What is the Procedure  on the Motion for  Summ ary Dispositi on? 
 
 

Response:  The party opposing the motion may file a sworn written response to the motion 

but the party opposing the motion is not required to do so. 
 

 

Hear ing:  The court  must not consider a motion for summary disposition unless it has been 

on file for at least 14 days. By agreement of the parties the judge may decide the motion and response 
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wit hout a hearing. Otherwise, the court should set a hearing on the motion. The judge may consider 

evidence offered by the parties at the hearing. Rule 503.2(c). 
 

 

What Can the Judge Order? 

The judge may grant the motion and enter judgment on the entire case. Or the judge may specify the 

facts that are established and direct further proceedings in the case on any remaining issues. Or the 

judge may deny the motion and order the case to proceed to trial on all the claims the parties have 

asserted in the case. Rule 503.2(d). 
 

 

O. Flowcharts  
 
 

Here is a flowchart  for prejudgment issues in a small claims case: 
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P. Forms  in  a Civil  Case 
 
 

Numerous forms relating to civil  cases may be found on the TJCTC website at the following 

link:  http:// www.tjctc.org/t jctc-resources/ forms.html 

http://www.tjctc.org/tjctc-resources/forms.html
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CHAPTER 5: TRIAL SETTING AND PRETRIAL CONFERENCE 
 
 

A. How Do I Set the Case for  Tr ial? 
 
 

Setting the Case for  Tr ial: 

After the defendant answers, the case should be set on the trial docket at the discretion of the judge, 

on a date and at a time more than 45 days later that is convenient for the court. Rule 503.3(a). 
 

 
 
 
 
 

KEY 
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Notice of the Tri al Date: 

The court must send a notice of the date, time and place for the tr ial to all the parties to the case at 

their address on file with the court. The notice must be sent no less than 45 days before the date set 

for tri al unless the judge determines that an earlier setting is required in the interest of justice. Rule 

503.3(a). 
 
 
Notice of any Subsequent Settings: 

Reasonable notice of all subsequent settings (that is, any change in the tri al date or any hearings in 

the case) must be sent to all parties at their address on file with the court. Rule 503.3(a). 
 

 

B. When May I Postpone (or  ȰContinueȱ) the Tr ial? 
 
 
A judge may, for good cause, postpone (or Ȱcontinueȱ) any tri al for a reasonable time. The court  has 

broad discretion in determining what is good cause and what is a reasonable time to postpone the 

tri al. If a party files a motion requesting a postponement (or Ȱcontinuanceȱ) of the trial, the motion 

must state why a postponement is necessary. Rule 503.3(b). 
 

 
The court  may also postpone the trial on its own motion for the convenience of the court. 
 
 

Please note that in an eviction case the tri al may not be postponed more than seven days total unless 

both parties agree in writing. Rule 510.7(c). See Evictions Deskbook at page 28. 
 

 

C.  What is the Purpose of a Pretri al Confere nce and When Should I 

Have One? 
 
 
The court  may hold a pretrial conference at the request of any party, or on its own, in any case once 

all the parties have appeared in the case (normally this wi ll occur by the defendant filing an answer). 

Rule 503.4(a). 

http://gato-docs.its.txstate.edu/jcr%3A2d027a9b-32b3-447f-97d4-f9f948df14bf/Evictions%20Deskbook.pdf
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It  is within the courtȭs discretion to hold or not hold a pretrial conference in any specific case. The 

primary reason to do so is to identify and possibly narrow down the issues for tri al, to simplify the 

presentation of the evidence at tri al (for example, by making sure that both sides have exchanged trial 

exhibits in advance) and for the court  to be aware of any unusual issues or requirements for trial (for  

example, will  any wi tnesses need to be subpoenaed or will  an interpreter be required). The court may 

also ask the parties at the pretrial conference whether they are able to settle the case on their 

own without a trial or through mediation. 
 
 
 

A pretr ial  conference in a civil case may be helpful in order to identify  and narrow 
the issues for tr ial, to simplify the presentation of the evidence at tr ial, and to make 

sure the judge is aware of any unusual issues or requir ements for trial.  
 
 
 
 
 

Appropri ate issues for a pretri al conference include: 
 
 

¶ Discovery; 
 

¶ The amendment or clarification of pleadings; 
 

¶ The admission of facts and documents to streamline the trial process; 
 

¶ A limitation on the number of witnesses at tr ial; 
 

¶ The identification of facts, if any, which are not in dispute between the parties; 
 

¶ Mediation or other alternative dispute resolution services; 
 

¶ The possibility of settlement; 
 

¶ Trial setting dates that are amenable to the court  and all parties; 
 

¶ The appointment of interpreters, if needed; 
 

¶ The application of a Rule of Civil Procedure not in Rules 500 ɀ 510 or a Rule of 
Evidence; and 

 
¶ Any other issue that the court  deems appropriate. 

 
Rule 503.4(a). 

 
 

Note that in an eviction case the court  must not schedule a pretrial conference if it would delay the 

tri al. Rule 503.4(b). 
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D. When Can I Issue a Subpoena? 
 

 
What is a Subpoena? 

A subpoena is the means by which a party or the judge may require a person 

or an entity to attend and give testimony at a hearing or tri al.  Rule 500.8(a). 
 

 
What is the Range of a Subpoena? 

A person may not be required by a subpoena to appear in a county that is more 

than 150 miles from where the person resides or is served.  Rule 500.8(a). 
 

 

This means the radius of a subpoena is 150 miles, that is if a person lives more 

than 150 miles from the court  where the case will be tri ed, they cannot be 

subpoenaed for tri al.  Instead, one of the parties would have to take their 

deposition before tr ial and offer their testimony from the deposition at tri al 

since the witness cannot be compelled to attend in person. But this rarely 

happens in civil cases in justice court  because of the expense involved in 

taking a deposition. 

 
 
 

Why Do We Need 
Subpoenas? 

 
 
A subpoena may be 
necessary if a person is 
needed to testify as a 
witness at a trial or 
hearing and will not 
appear voluntaril y. 
The subpoena requires 
them to show up and 
testify. 

 
 

Who Can Issue a Subpoena? 

A subpoena may be issued by the clerk of a justice court or an attorney licensed to practice law in 

Texas. Rule 500.8(b). 
 
 

What is the Form of a Subpoena? 

A subpoena is issued in the name of the State of Texas and must: 
 
 

¶ State the name of the lawsuit and its case number; 
 
 

¶ State the court in  which the case is pending; 
 
 

¶ State the date on which the subpoena is issued; 
 
 

¶ Identi fy the person to whom the subpoena is directed; 
 
 

¶ State the date, time, place and nature of the action required (for  example, testimony and/ or 

production of documents) by the person to whom the subpoena is directed; 
 

 

¶ Identi fy the party who issued the subpoena and the partÙȭs attorney, if any; 
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¶ State that ȰFailure by any person wi thout adequate excuse to obey a subpoena served upon 

that person may be deemed a contempt of court fr om which the subpoena is issued and may 

be punished by fine or confinement, or both;ȱ and 
 

 

¶ Be signed by the person issuing the subpoena. 
 
 
Rule 500.8(c). 

 
 
A subpoena form for use in justice court may be found at the following link  to the TJCTC website: 

http:// www .tjctc.org/t jctc-resources/forms.html 
 
 

How and by Whom is a Subpoena Served? 

A subpoena may be served anywhere wit hin the State of Texas by any sheriff or constable or by any 

person who is not a party and is 18 years of age or older. 
 

 

A subpoena must be served by delivering a copy to the witness and tendering to that person the fees 

required by law. 
 

 

If the wit ness is a party and is represented by an attorney, then the subpoena may be served on the 

attorney. 
 

 
Proof of service is made by filing wi th the court  either the witnessȭs signed statement attached to the 

subpoena showing the witness accepted service or a statement made by the person who served the 

subpoena stating the date, time, manner of service and the person served. 
 

 

Rule 500.8(d). 
 
 

What Does the Subpoena Require the Witness to do? 

A person who has been subpoenaed to appear and give testimony must remain at the hearing or tri al 

until  discharged by the court  or the person who issued the subpoena. If a corporation or other entity 

is subpoenaed, and the matters for which testimony is required are described with  particularity, then 

they must designate a person to testify on their behalf.  Rule 500.8(e). 
 

 
May a Person Object to a Subpoena? 

Yes.  A person who is subpoenaed may object or move for a protective order before the court  at or 

before the time for compliance.  The court  must provide to the person served with  the subpoena 

adequate time for compliance and protection from undue burden or expense. Rule 500.8(f). 

http://www.tjctc.org/tjctc-resources/forms.html
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How is a Subpoena Enforced? 

If a person fails to obey a subpoena wi thout an adequate excuse, the person may be deemed in 

contempt of the court  from which the subpoena was issued or of a district court in the county in which 

the subpoena was served, and may be punished by a fine or confinement in jail or both.  Rule 

500.8(g). 
 

 

E.  When Should  I Order Mediation? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
KEY 
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What is Mediati on? 

Mediation is a process used to try  to reach an amicable settlement of a lawsuit 

wit hout having to go to trial. A mediator is appointed by the court  and the 

mediator meets with  both sides of the case (usually separately) and listens to 

their statement of the facts and their demands and tri es to find a middle 

ground that the parties can agree upon to reach a settlement. The parti es may 

be required by the court to go through mediation but the mediator may not 

impose a settlement on the parties.  All  the mediator  can do is recommend 

what they believe is a fair settlement or a likely outcome if the case goes to 

tri al, and the parties themselves have to agree voluntarily to  the settlement or 

the case is not settled.  If the parti es do not reach a voluntary settlement 

through mediation, then the case proceeds to trial. 
 

 

What is the Stateȭs Policy on Mediati on? 

The policy of the State of Texas is to encourage the peaceable resolution of 

disputes through alternative dispute resolution, including mediation, and the 

early settlement of pending litigation through voluntary settlement 

procedures. Rule 503.5. 
 

 

To further this policy a judge may order any case to mediation or another 

appropriate generally accepted alternative dispute resolution process. 
 

 
Who Pays the Mediatorȭs Fee? 

The parti es split the mediÁÔÏÒȭÓ Æee. 

 
 
 
 
 

Texas Policy on 
Mediation  

 

 
 

The statÅȭÓ policy on 
mediation is to 
encourage the 
peaceable resolution of 
disputes through 
alternative dispute 
resolution, including 
mediation. But the 
court needs to be 
mindful of the 
additional cost of 
mediation and 
whether it is 
appropriate in light of 
the nature of the case 
and the positions of 
the parti es. 
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What Should the Cour t Consider  in Deciding Whether to Order  Mediat ion? 

The court  should consider the nature of the case and whether mediation is likely to result  in a 

voluntary settlement wi thout the need for a trial, or whether the parties are so far apart that 

mediation is unlikely to succeed. The court  should not order mediation if the expense of mediation 

to the parties outweighs any probable benefit of the mediation process. 
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CHAPTER 6: TRIAL 
 
 
 

A. How Do I Call  the Case for  Tr ial? 
 
 

Call ing the Case for  Tr ial: 

On the day of tri al, the judge must call  all of the cases set for tri al that day.  Rule 503.6(a). The judge 

calls the case by calling the name of the case and the docket number of the case. If all parties are 

present, the judge may ask if they are ready to proceed with the trial. 
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What if  the Plaint iff is Not Present? 

If the plaintiff fails to appear when the case is called for trial, the judge may either postpose the tr ial 

to another day or dismiss the case for want of prosecution. Rule 503.6(b). In order for the court  to 

dismiss the case the plaintiff must have received notice of the tr ial date and the notice should have 

informed the plaintiff that failure to appear for tr ial could result  in dismissal. 
 

 
What if  the Defendant is Not Present? 

If a defendant who has filed an answer fails to appear when the case is called for tria l, the judge may 

either postpone the case or may proceed to take evidence from the plaintiff. If the judge proceeds to 

take evidence and the plaintiff proves their case, then the judge must award a judgment for the 

plaintiff for the relief proven.  If the plaintiff fails to prove their case, then the judge must render a 

judgment against the plaintiff even though the defendant did not appear. Rule 

503.6(c). 
 

 

B. How Does a Party Get a Jury  Tr ial? 
 
 

Who is Entit led to a Jury? 

Any party (for example, the plaintiff, the defendant or a third-party 

defendant) is entitled to a trial by jury in a civil case in justice court. Rule 

504.1(a). 
 
 

What Does the Par ty Have to Do to Have a Jury Tri al? 

In order to have a tri al by jury, a party must file a written demand for a jury 

no later than 14 days before the date a case is set for tr ial. The demand may 

be included in a pleading, such as a petit ion or an answer. If the demand is not 

timely, then the right to a jury tri al is waived unless the late filing is excused 

by the judge for good cause. Rule 504.1(a). 

How Do You Get a Jury 
Trial  in  a Civil Case? 

 

 
 

Any party to a civil 
case is entitled to a 
jury trial.  But they 
have to file a request 
for a jury at least 14 
days before the trial 
date and pay a $22 
jury fee or file a 
statement of inability 
to afford payment of 
court costs. 
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What is the Fee for  a Jury Demand? 

A party demanding a jury must pay a fee of $22 or file a statement of inability to afford payment of 

court  costs at or before the time the party files their jury demand. Rule 504.1(b). 
 

 
What Happens if a Par ty Withdr aws Their  Demand for  a Jury? 

If a party who demands a jury and pays the $22 fee wit hdraws the demand, the case still remains on 

the jury docket unless all the other parties agree to try  the case wi thout a jury. A party who wit hdraws 

their demand for a jury is not entitled to a refund of the jury fee. Rule 504.1(c). 
 

 
What Happens if No One Demands a Jury? 

If no party files a timely demand for a jury and pays the $22 jury fee (or files a statement of inability 

to afford payment of court costs), then the judge wi ll t ry the case without a jury. Rule 504.1(d). 
 

 

C.  How Do I Empanel  a Jury? 
 

 
The procedure for  empaneling a jury  in a civi l tr ial  is explained in detail 

in  the Quick Reference Trial  Handbook at pages 2-17.  Here is a summary 

of that procedure: 
 

 
Step 1: Select the Jury Panel 

A jury panel is the group of all prospective jurors who have been summoned 

for jury duty and from whom a jury will  be selected after appropriate 

questioning.  The first step is to draw the names of the prospective jurors; 

this may be done by an electronic draw method if that has been implemented 

in your county. If an electronic draw has not been implemented, then the 

 
 
 

Empaneling a Jury 
 

 
 

Here is a step by step 
procedure for 
empaneling a jury in a 
civil case in justice court. 

judge must write down the names of all  the prospective jurors who have been summoned on separate 

slips of paper, place them in a box, mix them, and then draw the names one by one from the box. The 

judge must then list the names drawn and give a copy of the list to each of the parties or their 

attorneys. Rule 504.2(a). 
 

 
Step 2: Swear the Jury Panel 

After drawing the names and making the list, the judge must swear the jury panel as follows: ȰYou 

solemnly swear or affirm that you wi ll give true and correct answers to all questions asked of you 

concerning your qualifications as a jurorȢȱ Rule 504.2(b). 
 

 
Step 3: Instruct ions to the Jury Panel (Optional) 

A justice court  is not required to give instr uctions to the jury panel but may do so. Please see Rule 

226a of the Texas Rules of Civil Procedure for helpful instructions at this phase of the case. The judge 

may use some or all of the jury panel instru ctions contained in that rule.  We believe it is helpful to 
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let them know what the case is about generally and what the next steps will  be; also that this is a civil 

case (no one is accused of a crime), not to use their cell phones to look up information on the parties; 

that the parties or lawyers will  have a chance to question them and they may come up to the bench if 

they wish to answer a question privately; and that they should not talk to the parties, lawyers or 

witnesses outside the courtro om. 
 

 
Step 4: Excuse any Members of the Jury Panel Who are Not Qualified to  Serve as Juror s 

The judge should question the jury panel as a whole to make sure that they are qualified to serve as 

jurors. A person is disqualified to serve as a juror unless the person: 
 

 

(1) is at least 18 years of age; 
 
 

(2) is a citizen of the United States; 
 
 

(3) is a resident of Texas and of the county in which the person is to serve as a juror; 
 
 

(4) is qualified to vote in the county in which the person is to serve as a juror (this does not 

mean they must be registered to vote; only that they must be qualified); 
 

 

(5) is of sound mind and good moral character; 

(6) is able to read and write; 

(7) has not served as a juror for six days during the preceding three months in the county 

court  or during the preceding six months in the distri ct court;  
 

 

(8) has not been convicted of misdemeanor theft or a felony; and 
 
 

(9) is not under indictment or other legal accusation for misdemeanor theft or a felony. 
 
 

Government Code § 62.102. 
 
 
Step 5:  Excuse any Members of the Jury Panel Who Claim an Exemption from Jury Service  

The judge should question the jury panel as a whole to determine whether any of the prospective 

jurors are eligible for an exemption from jury service and wish to claim that exemption. A person 

qualified to serve as a juror may establish an exemption from jury service if the person: 
 

 
(1) is over 70 years of age; 
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(2) has legal custody of a child younger than 12 years of age and the person's service on the 

jury requires leaving the child without adequate supervision; 

 
(3) is a student of a public or private secondary school; 

 
 

(4) is a person enrolled and in actual attendance at an institution of higher education; 
 
 

(5) is an officer or an employee of the senate, the house of representatives, or any department, 

commission, board, office, or other agency in the legislative branch of state government; 
 

 

(6) is summoned for service in a county wi th a population of at least 200,000 and the person 

has served as a juror in the county during the 24-month period preceding the date the person is to 

appear for jury service, unless that county uses a jury plan involving an electronic method of jury 

selection and the record of names for jury service is maintained under that plan for more than two 

years; 
 

 

(7) is the primary caretaker of a person who is unable to care for himself or herself; 
 
 

(8) is summoned for service in a county wi th a population of at least 250,000 and the person 

has served as a juror in the county during the three-year period preceding the date the person is to 

appear for jury service (unless the jury wheel in the county has been reconstituted after the date the 

person served as a juror);  or 
 

 

(9) is a member of the United States military forces serving on active duty and deployed to a 

location away from the person's home station and out of the person's county of residence. 
 

 
Government Code § 62.106. 

 
 
Step 6: Ask the Jury Panel if Anyone Has a Reason They Cannot Serve  

Once there is a panel of qualified potential jurors who have not invoked an exemption from service, 

the judge may ask the jury panel if anyone has a reason they cannot serve. Generally, missing work 

is not a valid reason. Have any jurors who say they have a reason for not serving raise their hands and 

come up to the bench to explain their excuse privately  to the judge rather than stating their excuse 

out loud where other jurors might hear and imitate them. 
 

 

Step 7: Questioning the Jury (Voir  Dire) 

The judge, the parties or their attorneys are allowed to question the jurors as to their ability to serve 

impartially in the tri al but may not ask the jurors how they will rule  in the case. This is commonly 

referred  to  as  voir  dire.  The  judge  has  discretion  to  allow  or  disallow  specific  questions  and 
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determine the amount of time each side will  have to question the jurors (for example, 10 minutes per 

side). Rule 504.2(c). 
 

 

Step 8: Chall enge for  Cause 

A party may challenge any juror for cause. A challenge for cause is an objection made to a juror 

alleging some fact, such as a bias or  prejudic e, that disqualifies the juror from serving in the case or 

that renders the juro r  unfit  to sit  on the jury. 
 

 

The challenge must be made during jury questioning. The party must explain to the judge why the 

juror should be excluded from the jury. 

 
The judge must evaluate the questions and answers given and either grant or deny the challenge. 

When a challenge for cause has been sustained, the juror must be excused. Rule 504.2(d). 
 

 

Step 9: Chall enge Not for  Cause (Peremptory Chall enge) 

After the judge determines any challenges for cause, each party may select up 

to three jurors to excuse for any reason or no reason. These are known as 

peremptory challenges.  Rule 504.2(e). 

 
 
 

 
When May a Juror  
Not be Excused? 

 
 
 

KEY 
POINT 

 

 
 
 
 
 

KEY 
POINT 

But a prospective juror may not be excused because they happen to belong to 

a constitutionally protected class. Rule 504.2(e). This means a person may not 

be excused from jury service solely based on their race, ethnicity or gender. 

Batson v. Kentucky; Edmonson v. Leesvil le Concrete. 
 

 

If a juror belonging to a protected class is excused through a peremeptory 

challenge, the opposing party may ask the judge to require the party striking 

the juror to articulate a non-discriminatory reason for the strike, and if the 

party is unable to do so, then the judge may order the juror not to be excused. 

 
Any discussion of peremptory  challenges or the validity of a challenge should 

be conducted at the bench and out of the hearing of the jurors. 

 

 

A party may not 
excuse a prospective 
juror solely because 
the juror belongs to a 
constitut ionally 
protected class. This 
means they may not be 
excused solely because 
of their race, ethnicity 
or gender. 

 

 

Step 10: Seating the Jury 

After  all  the  challenges have  been made,  the  first  six  prospective jurors  remaining  on the list 

constitute the jury to try the case. Rule 504.2(f). 



59 
 

Step 11: If  the Jury is Incomple te: 

If challenges reduce the number of prospective jurors below six, then the judge may direct the sheriff 

or constable to summon other persons and allow them to be questioned and challenged by the parti es 

in the same manner until  at least six jurors remain. Rule 504.2(g). 
 

 
Step 12: Swear the Jury 

Once the jury has been selected, the judge must require them to take substantially the following oath: 

ȰYou solemnly swear or affirm that you will  render a true verdict according to the law and the 

evidence presented.ȱ 
 

 

Step 13: Instruct ions to the Jury (Optiona l) 

A justice court  is not required to give instructions to the jury but may do so. Please see Rule 226a of 

the Texas Rules of Civil Procedure for helpful instructions at this phase of the case. The judge may use 

some or all of the jury instructions contained in that rule.  We believe it is helpful  to let them know 

how the case will proceed (the plaintiff will go first and present their evidence, then the defendant 

will  present their evidence); to remind them of the previous instr uctions (for example, not to use their 

cell phones to look up information on the parti es; and that they should not talk to the parties, lawyers 

or witn esses outside the courtr oom); and to let them know about restroom breaks and when the court  

will recess for lunch. 
 

 

D. How Do I Conduct the Tr ial? 
 
 

The procedure for  conducting a civi l trial  is explained in detail  in the Quick Reference Trial  

Handbook at pages 1-39. Here are the key aspects: 
 
 

1.   What is the Role of the Judge? 
 
 
 

 
KEY 

POINT 

In a civil case in justice court  the judge may Ȱdevelop the caseȢȱ Rule 500.6.  This means that Ȱa judge 

may question a witness or party and may summon any person or party to appear as a witness when 

the judge considers it necessary to ensure a correct judgment and a speedy disposition.ȱ Rule 500.6. 
 

 

So if neither party to a civil case calls a witn ess whom the judge needs to hear from in order to decide 

the case, the judge may summon the witn ess on their own and obtain that testimony before making 

a decision. The judge is not required in a civil case in justice court  to be a mere passive observer but 

is free to ask questions and develop the facts of the case if that is necessary to ensure a correct 

judgment! 






































































































